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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


From certified transcripts in our possession. 


AGENT. 


§ 35. Frre.—Unoceupied Buildings— Waiver— Nonsuit.—Plain- 
tiff's buildings were insured by an agent of the defendant while 
they were in an unoccupied condition on a form of pol- 
icy which required notice to be given to the company if they re- 
mained unoccupied more than thirty days from the date of the 
policy. The proper form of policy would require this clause 
either to be stricken out, or the written consent of the company 
obtained that the premises should remain unoccupied. Held, 
that the fault, if any, was that of the agent, who knew that the 
premises were vacant, and not of the insured, and that the com- 
pany was liable. 

Miner vs. Phoenix Ins. Co., 27 Wis., 693 ; McBride vs. Republic Fire 
Ins, Co., 30 Wis., 562; May vs. The Buckeye Mut. Ins, Co., 25 Wis., 291. 
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Held, that the act of the agent was a waiver on his part, and 
through him of the company, of the printed conditions of the po- 
licy. Nonsuwit.—Since the agent knew at the time he wrote out 
the policy and received the premium that the premises were un- 
occupied, Held, that the motion for nonsuit was properly re- 
fused. 

The Commercial Fire Ins. Co. vs. Spankneble, 52 IIL, 53. 


Devine vs. Home Ins. Co. of N. Y. 
Rep’d Jour'l, p. 198. 


ASSESSMENT. 


§ 36. Frire.—Certificate of Secretary—Evidence.—The char- 
ter of the company provided that in case of any action brought 
for the recovery of assessments due, the certificate of the secre- 
tary, stating the amount of assessment, shall be taken and re- 
ceived as prima facie evidence in all courts, etc. Held, that the 
certificate was prima facie evidence of a valid assessment, and the 
amount thereof, and was intended to relieve the company from 
preliminary proof as to its condition in order to show the right to 
levy the assessment. 


Williams vs. German Mut. Ins. Co. 
Rep’d Jour’l, p. 195. 


ATTACHMENT OF POLICY. 


§ 37. Marine.—(Eng. C. P.)—Jnsurance on Ship against Fire 
—Construction of Policy.—A fire policy was effected for a certain 
period of time, on a steamship lying in the Victoria Docks, Lon- 
don, with liberty to go into dry dock. The ship was taken up 
the river, some distance from the Victoria Docks, to the nearest 
available dry dock ; but in order that she might be able to enter 
the dry dock, it was necessary to remove part of her paddle 
wheels. This was done in the Victoria Docks. Her repairs be- 
ing completed, she was taken out of the dry dock and moored in 
the river at a place a few hundred yards higher up than the dry 
dock, where she remained ten days, for the purpose of having 
her paddle wheels replaced before returning to the Victoria 
Docks. Whilst so moored, she was destroyed by an accidental 
fire. It was proved to be usual to remove the paddles of large 
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steamers to enable them to go into dry dock, and that the time 
occupied in the river in replacing them in this case was not un- 
usual or unreasonable. Held, (affirming the decision of the court 
below,) that the policy only attached upon the vessel whilst in the 
Victoria Docks or in the dry dock, or in the river for the purpose 
of going to and returning from the dry dock, and not during her 
stay in the river for a different purpose, and consequently the in- 
surers were not responsible for the loss. 

Pearson vs. The Commercial Union Assurance Co. 

Rep’d 8 Eng. C. P., 548. 


§ 38. Marine.— Insurable Interest— Other Insurance.— The 
plaintiff chartered his vessel to sail from New York to San Fran- 
cisco, thence with convenient dispatch to Callao, thence to the 
Chincha Islands, and there to take on a cargo of guano for Ham- 
burg or Rotterdam. The defendants thereupon caused the plain- 
tiffs to be insured, lost or not lost, several sums respectively, on 
charter, primage, and property on board, at and from New York 
to San Francisco. The vessel sailed in accordance with the 
charter, and was wrecked between New York and San Francis- 
co, and condemned and sold. In an action upon the policy, 
Held, that the plaintiff's interest in the guano chartered commenced 
when his vessel left New York for San Francisco, and that the de= 
fendants were liable ; and the fact that the plaintiff had, also with 
the knowledge of the defendants, chartered his vessel to others 
from New York to San Francisco, and effected an insurance 
thereon with another company, constitutes no defense, in the ab- 
sence of any evidence that the defendants were injuriously af- 
fected thereby. 

Melcher vs. Ocean Ins. Co. 

State Law Reports, 60 Me., 77. 


BANKRUPT LAW. 


§ 39. Fire.—Set-off—Held, that section 20 of the bankrupt 
act was not intended to enlarge the doctrine of set-off beyond 
what the principles of legal or equitable set-off authorized it. 


Sawyer et al. vs, Assignees of Ins. Cos. 
Rep’d Jour’l, p. 201. U. 8. 8. 0. 
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CAPITAL STOCK. 


§ 40. Fme—Unpaid Capital Stock a Trust Fund—Secured to 
Creditors—Not a Loan—Cannot be set off for a Debt—Responsi- 
bility of Stockholders.—Defendant gave his check to the company 
for the full amount of his subscription, namely, $5,000. He then 
took the check of the company for $4,250, being the amount of 
his subscription, less the fifteen per cent. required of each stock- 
holder to be paid in cash, and gave his note for the amount of the 
latter check, with collateral security for its payment. Defendant 
and the company by its officers agreed to call this latter transac- 
tion a loan, and the check of the defendant payment in full of his 
stock, and in all respects between themselves, it was treated as 
payment of the subscription and a loan of money. Held, that 
the capital stock of a corporation, especially its unpaid subscrip- 
tions, is a trust fund for the benefit of the general creditors of the 
corporation. 

Burke vs. Smith, 16 Wallace, 390. Burke vs. New Albany, 11 Wal- 

lace, 96. 
Held, that the officers of a corporation cannot, by agreement or 
other transaction with the stockholder, defeat this trust fund and 
release the stockholder from his obligation to pay, to the preju- 
dice of his creditors, except by fair and honest dealing, and for a 
valuable consideration. Held, that an arrangement by which 
the stock is nominally paid, and the money immediately taken 
back as a loan to the stockholder, is a device to change the debt 
from a stock debt to a loan, and is not a valid payment as against 
creditors of a corporation, though it may be good as between the 
company and the stockholder. 

Curran vs. State of Arkansas, 15 Howard, 504; Wood vs. Dummer, 3 Ma- 
son, 305 ; See vs. Bloom, 19 Johnson R., 456. 

Held, that the debt which the stockholder owed for his unpaid 
stock was a trust fund, devoted to the payment of all the credit- 
Yors of the company, and as soon as the company became iusol- 
vent, the right of set-off for an ordinary debt ceased. The debt 
then became a fund, belonging equally in equity to all the cred- 
itors, and could not be appropriated by the debtor to the exclu- 
sive payment of his own claim. Held, that while by the act of 
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the legislature the corporation is a legal unity, yet this is but a 
representative of the stockholders, governed by them, and existing 
mainly for their benefit, and it is but just that where the interests 
of the public or strangers to the corporation are affected by any 
transaction between the stockholders who own the company and 
the company itself, such a transaction should be subject to the 
most rigid scrutiny, and should not be allowed to injure a third 
person or screen a stockholder at the expense of a general cred- 
itor. 


Sawyer et al. vs. Assignees of Ins. Cos. 


CONSTRUCTION. . 


§ 41. Fre.— War:anty—Other Insurance—Waiver—On the 
2nd of May plaintiff made an application for insurance on his 
property, and on the 6th defendant issued the policy containing 
this clause, “ Other insurance permitted without notice, but all 
other provisions of by-laws retained.” It was proved on trial 
that on the 6th of May a policy was issued by another company 
on the same property. Defendants contended that they should 


have been informed of the existence of this last policy at the time 
their own was issued, on the general rule that the insured by his 
warranty contracts that whatever may be the state of facts when 
the application was made, they shall be as warranted on the day 
when the policy is accepted. Held, that the application was not 
a warranty until the policy was written and accepted by the 
plaintiff. Held, that the words, “ other insurance permitted with- 
out notice,” are applicable to prior as well as subsequent insur- 
ances. Held, that this clause was a waiver of any notice of prior 
insurance. 


Frederick County Mutual Fire Ins. Co. vs. Deford et al. 
Rep’d Jour'l, p. 191. Mp. C. A. 


§ 42. Fire.— Construction.— Policy contained the clause, 
“stock in tannery, hides and leather, $56,500.” Held, that this 
sum of $56,500 was intended to represent the value, not only of 
the hides and leather, but also the bark and other stock properly 
belonging to the tannery. 


Planters’ Mutual Ins, Co. vs. Deford et al. 
Rep’d Jour’l, p. 184. 
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CONSIGNEES. 


§ 43. Manrine.—(Eng. C. P.)—Insurable Interest— Extent of Right 
of Consignees (under Advances) to insure and recover in their own 
Names.—The plaintiffs, merchants in London, were in the habit of 
receiving consignments of cotton from correspondents abroad, and 
among others, from Bell & Co., of Bombay, making advances 
thereon by acceptances against the consignments. For the pur- 
pose of covering these consignments and their advances, the 
plaintiffs effected open floating policies with the defendants, an 
insurance company, expressing that the insurances were made by 
them “as well in their own names as for and in the name or 
names of all and every person and persons to whom the same 
doth, may, or shall appertain, in part or in all.” Each of the 
policies so effected was for £5,000, “on cotton, etc., from Bom- 
bay to London,” etc., “ by ship or ships ;” and, as the plaiutiffs 
received advices of the shipments, they declared upon tne _poli- 
cies, in the usual way, the particulars and value of the goods and 
names of the vessels by which they were shipped. On the 29th 
of April, 1870, Bell & Co. advised the plaintiffs of the shipment 
of 250 bales of cotton on board the Aurora, and of their having 
drawn upon them for £3,000, at six months’ sight, on account of 
that shipment, and requesting them to insure the cotton. This 
bill was negotiated by Bell & Co., through the National Bank of 
India, with whom the shipping documents were lodged as secur- 
ity. The bill, with the shipping documents annexed, was trans- 
mitted by the bank to their manager in London, and on the 21st 
of May the plaintiffs accepted it “against delivery of shipping 
documents” for the cotton. With the assent of the National 
Bank, the 250 bales of cotton per Aurora, valued at £5,000, 
were, on the 23rd of May, declared by the plaintiffs (who there- 
by intended to insure for Bell & Co. and themselves) upon two 
open policies which they then had running with the defendants ; 
and the plaintiffs wrote to the bank, undertaking “to hold the 
amount insured at their disposal until payment of their accept- 
ance for £3,000, due 24th November.” The Aurora left Bom- 
bay with the cotton on board, and was lost at sea on the 11th of 
June. The plaintiffs afterward paid their acceptance and re- 
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ceived the bill of lading for the cotton. In an action upon the 
policies to recover for the loss of the goods, the declaration 
averred that the plaintiffs caused themselves to be insured, that 
they or some or one of them were or was interested in the goods 
to the amount of all the moneys by them insured thereon, and 
that the insurances were made for the use and benefit and on ac- 
count of the person or persons so interested. The defendants 
traversed these allegations. Held, by the whole court, that the 
plaintiffs were entitled to recover upon these policies to the ex- 
tent of their advance; and Held, by Bovill, C. J., and Den- 
man, J., (the court being by agreement at liberty to draw infer- 
ences of fact,) that the plaintiffs had an equitable interest in ev- 
ery part of the cotton as security for their liability under their 
acceptance, and, being also consignees to manage the consign- 
ment, they are entitled to insure the whole of it in their own 
names, and to its full value, and that, having intended by the in- 
surances to cover the interest of all parties in the cotton, they 
were entitled to recover the whole amount upon a declaration 
averring interest in themselves ; and that they would hold any 
surplus beyond their advance, as trustees for the other parties 
beneficially interested ; and that their right to insure and recover 
was not limited to their own ‘eneficial interest in the goods. 
Held, contra, by Keating and Brett, JJ., that the plaintiffs were 
not entitled to recover under these policies, in their own names, 
anything beyond their actual advance, the only interest they had 
in the cotton being a right by an existing contract to have the 
bill of lading indorsed to them on payment of their acceptance, 
so as to enable them to sell the cotton to pay themselves £3,000 
and their expenses, and to earn their commission, and to hold the 
surplus proceeds as agents for the consignors ; and they being at 
the time of the loss neither legal owners of the cotton nor in 
equity trustees as to the surplus for the consignors. 
Ebsworth vs. Alliance Marine Ins. Co. 
English Law Reports, 8 C. P., 596. 


CORPORATIONS. 


§ 44. Fire.—Assessment of Stock.—A stockholder in an in- 
surance company, the charter of which provided, at the time he 
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purchased his stock, “ that the stockholders should not be liable 
to any responsibility further than the amount of their respective 
shares and interest thereon, for or on account of any damage or 
loss sustained by said company for or on account of any debt due 
thereon,” cannot object to an assessment made upon him under 
and in conformity to the provisions of chapter 635 of the stat- 
utes, which provides that “ whenever the capital stock of an in- 
surance company shall be diminished by reason of losses, or from 
any other cause, the stockholders of said company, at any legal 
meeting thereof called for the purpose, may (after making due al- 
lowance from the assets of the company of such amount as may 
be required to reinsure its outstanding risks) assess such further 
sum as may be necessary to fill up the capital stock to its origi- 
nal amount, upon the several stockholders in proportion to the 
amount of stock owned by each, and the stock of every stock- 
holder shall be pledged and liable for such assessment,” although 
said named act was passed subsequently to his purchase of stock 
—when the General Assembly have expressly reserved to them- 
selves the power in the charter to alter, amend, or repeal it at 
pleasure. 
Gardner vs. Hope Ins. Co. 
State Law Report, 9 R. I., 194. 


EVIDENCE. 


§ 45. Fimre—Lrror in Application—Explained by Parol Evi- 
dence.—A. policy issued by the defendant May 6th, provided that 
any subsequent insurance of the property by the plaintiffs should 
render it null and void. On the trial evidence was offered that 
another company had issued a policy, May 2nd, for $5,000 on 
the stock, and that it contained this indorsement, “ June 3rd. Af- 
ter this date this policy covers $2,500 on stock, and $2,500 on 
building.” It also appeared that the application had been made 
for insurance on the stock and on the building, but by a mistake 
of the clerk the policy was filled up for $5,000 on stock, and 
that this error was not discovered till June 3rd. Held, that 
where the writing itself does not constitute a cause of action or 
contract between the parties, except in contracts under seal, but 
is offered in evidence to prove a distinct collateral fact, parol evi- 
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dence is admissible in respect to such fact, although it may con- 
tradict or be inconsistent with the written evidence. 


Planters’ Mutual Ins. Co. vs. Deford et al. 
—§ 42. 


§ 46. Fire.—Parol Evidence admitted to explain the Subject- 
matter of a Policy.—Plaintiffs stated in their application, “ We 
propose an insurance of $3,000 on the property, in addition to 
$4,000 on same in city companies. * * * We propose an insur- 
ance of $1,000 on bark, in addition to the $500 now on same.” 
The insurance of $4,000 on property and $500 on the bark was 
in the name of other parties, who had a lien on the same for un- 
paid purchase money. Defendants claimed that this was a war- 
ranty of the interest of the plaintiffs in this insurance, and ob- 
jected to the introduction of extrinsic evidence to explain the pol- 
icy. Held, that evidence which does not contradict, or is incon- 
sistent with the written terms of the application, but is used to 
explain and identify the subject-matter, was properly admitted. 


Planters’ Mutual Ins. Co. vs. Deford et al. 
—§ 42, 


§ 47. Fire.—German Language.—Held, that premium notes 
written in the German language and not declared upon as writ- 
ten in that language, are admissible in evidence. 

Williams vs. German Mut. Ins. Co. 


—§ 56. 


§ 48. Fire.— Notice of Assessment.— Held, that a duplicate no- 
tice of assessment, without giving notice to produce the original, 
and in admitting oral proof of the address on the envelope, is 
admissible evidence. 

Williams vs. German Mut. Ins. Oo. ai 

§ 49. Lire.—(Eng. E. C.)—Annuity Value of, on Joint Lives— 
Average Duration of Life.—At the trial of an action under 9 and 10 
Vict., c. 93, brought for the benefit of the mother, widow and child- 
ren of R., claiming damages from the defendants for having by 
their negligence caused the death of R., it was proved that the 
deceased was under a covenant to pay his mother an annuity of 
£200 during their joint lives. A witness was then called for the 
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plaintiff, who stated that he was an “ accountant,” and that he 
had personal experience as to the mode in which insurance busi- 
ness was conducted. He gave evidence, after referring to certain 
tables used by insurance offices called the “ Carlisle Tables,” as 
to the average duration of life of two persons of the ages of the 
mother and son respectively, and as to the price for which an an- 
nuity for the mother’s life could be bought. The admissibility 
of this evidence was objected to by the defendants, and was ruled 
to be admissible. In summing up, the learned judge directed the 
jury that they might, if they thought proper, calculate the moth- 
er’s damages by ascertaining what was the sum which would 
purchase an annuity of £200 for a person of her age, according 
to the average duration of human life; and that in calculating 
the widow’s and children’s damages, they might, if they thought 
proper, take as a guide the period of the probable duration of 
life of a person of the age of the deceased. On the argument of 
a bill of exceptions tendered to the ruling of the learned judge in 
admitting the evidence, and to his direction to the jury, Held, 
first, (by Blackburn, Keating, Grove, and Archibald, JJ.,) that 
the witness was competent to give evidence as to the probable 
duration of life and the price of the annuity, although not an ac- 
tuary ; and (Brett, J., dissenting,) that the evidence was relevant 
and properly admitted. Secondly, by the whole court, that the 
direction to the jury as to the calculation of the mother’s dam- 
ages was wrong. By Blackburn, Keating, Grove, Archibald, and 
Honyman, JJ. The direction was erroneous in noticing the cir- 
cumstance that the annuity of the mother was on the joint lives 
of herself and her son, and that it was only secured by the per- 
sonal covenant of her son.—By Honyman, J. The direction was 
also erroneous in authorizing the jury to find the term for which 
an annuity is to be purchased, solely by reference to the average 
duration of life, without taking into account the state of health of 
the particular annuitant.—By Brett, J. The only legal direction 
to the jury would have been that they ought not to attempt to 
give damages to the full amount of a perfect compensation for 
the pecuniary injury, but must take a reasonable view of the 
case, and give what they considered, under all the circumstances, 
a fair compensation ; and the direction was therefore erroneous, 
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inasmuch as it left it open to the jury to give as damages the ut- 
most amount which they might think was an equivalent for the 
pecuniary mischief done. Thirdly, (by Blackburn, Keating, 
Grove and Archibald, JJ., Brett, J., dissenting,) that the direc- 
tion as to the mode of calculating the damages, recoverable by 
the widow and children might be construed as meaning that the 
probable duration of life of a person of the same age and in the 
same circumstances as the deceased, was an element to be taken 
into the calculation of the jury with the rest of the evidence, and 
being so construed, was correct. 

Rowley vs. London and Northwestern Raiiway Company. 

English Law Reports, $ Ex. Ch., 221, 


NOTICE. 


§ 50. Fire.— Notice of Meeting—The by-laws of the company 
provided that the secretary should give all the directors notice of 
extra meetings by mail, or in other ways. Notice to one director 
was left at his usual place of business, a butcher’s shop, with his 
brother, Held, that this was sufficient notice. 

Williams vs. German Mutual Ins. Co 


TRANSIT BY SEA AND LAND. 


§ 51. Marine.—(Eng. C. P.)—Description of Voyage—Over- 
land Transit—Hostile Detention of Goods in a besieged Town a 
“ Restraint of Princes” —Abandonment—Total Loss.—A woarine 
policy may cover the risks during a portion of the transit, to be 
performed overland, provided apt language be employed to ex- 
press that intention. The hostile detention of goods within a 
besieged city or town is a “ restraint of princes ;” a “ siege” and 
a“ blockade ” standing upon the same footing in this respect. In 
« policy of insurance the course of the voyage was thus de- 
scribed: “At and from Japan, and [or] Shanghai to Mar- 
seilles, and [or] Leghorn, and [or] London via Marseilles, and 
[or] Southampton, and whilst remaining there for transit, with 
leave to call at any ports or places in or out of the way for all 
purposes, including all risks of craft to and from the steamers, 
etc., upon any kind of goods, etc.,in the good ship or vessel 
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called the steamers or steamer, per overland, or via Suez 
Canal,” etc. The risks insured against were, among others, “ of 
the seas, men-of-war, enemies, surprisals, takings at sea, arrests, 
restraints and detainments of all kings, princes, and people,” etc. 
In the margin of the policy was the following memorandum : “ It 
is hereby agreed that the silks insured by this policy shall be 
Shipped by Peninsula and Oriental Company, Messageries Im- 
périales steamers, and [or] the steamers of the Mercantile Trad- 
ing Company of Liverpool only.” The goods insured (silks) were 
carried from Shanghai to Hong Kong in a steamer belonging to 
the Messageries Impériales, and were there transhipped into an- 
other steamer of the same company, and carried through the 
Suez Canal to Marseilles, this being the ordinary course of busi- 
ness of that company in carrying goods from Shanghai to Mar- 
seilles. Goods are carried by the Messageries Impériales at 
through rates from Shanghai to London; and the freight upon 
the silks in question was paid to that company for the whole 
journey. At the time of effecting the policy, the steamers of the 
Messageries Impériales ran from the East to Marseilles, and no 
further. Goods were never, in the ordinary course of business, 
carried from China, Japan or India to London via Marseilles, 
except by the Messageries Impériales, and that company always 
sent such goods overland through France, by the Lyons Rail- 
way from Marseilles to Paris, and thence by the Northern Rail- 
way to Boulogne, and thence to London; and this course of 
business was well known among underwriters. The silks in 
question having reached Marseilles, were forwarded by the 
Lyons Railway to Paris, on the 3rd of September, 1870, and ar- 
rived at the Paris station on the 13th. At this time the German 
armies had invaded and occupied a large part of France, and 
were advancing upon Paris, which they had completely surround- 
ed and besieged by the 19th, preventing all communication be- 
tween Paris and all other places, so that it was impossible to re- 
move the silks from Paris. This state of things continued until 
(and long after) the 7th of October, on which last-mentioned 
day the assured gave notice of abandonment. After the com- 
mencement of this action the silks were forwarded to London, 
and they arrived there in an undamaged state on the 20th of 
March, 1871. Upon a special case setting forth the above facts, 
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the court to draw inferences, Held, first, that the policy covered 
the whole journey from Shanghai to London, including the over- 
land transit from Marseilles to Boulogne ; secondly, that the de- 
tention of the silks in Paris by reason of the state of siege was 
a “restraint of princes” within the meaning of the policy ; and, 
consequently, that the goods being lost to the assured for an in- 
definite time, they were entitled to abandon, and to recover 
against the underwriters as for a total loss. 

Rodocanachi vs. Elliott. 

English Law Reports, 8 C. P., 649. 


UNOCCUPIED BUILDINGS. 


§ 52. Fire.—Promise to occupy—Notice by Company.—Plain- 
tiff’s building was insured while in an unoccupied state on the 
same terms as if occupied, the company’s agent being cognizant 
of their condition. Held, that had the plaintiff promised to oc- 
cupy the buildings within thirty days, it seems that the company 
would not have been liable. There being no definite time agreed 
upon in which the plaintiff was to enter, Held, that it was the 
duty of the defendant’s agent to have ascertained the fact, and 
notified the plaintiff that the company elected to cancel the poli- 
cy ; until such notice was given and the premium refunded, the 
company was liable. 

Devine vs. Home Ins. Co. of N. Y. 


VERBAL CONTRACT. 


§ 53. Manine.—Proofs required that a Policy was contracted 
for and that a Loss took place.—Plaintiff called at the office of 
the defendants’ agent and requested a policy on one half of a 
steamboat. Agent replied that he could not write a policy on 
such property, but would take his application and send it to the 
office of the general agent. Defendant left the office without writ- 
ing the application, and afterward, the property being destroyed, 
brought suit for the amount of the alleged policy. Held, that in an 
action against an insurance company to compel it to issue a policy 
on an alleged contract of insurance, there must be conclusive 
proof that such contract was actually made. 
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Sydam vs. The Columbia Ins. Co., 18 Ohio, 451; Neville et al. vs. The 
Merchants and Manufacturing Ins, Co., 19 Ohio, 452 ; 2 Parsons on Con- 
tracts, 351. 

Held, that due notice of loss and statements supported by affida- 
vits, as required in the policy, are conditions precedent to recoy- 
ery, unless the company waives these conditions. 

Angell on Ins., sec. 226 ; Columbia Ins. Co. vs. Lawrence, 2 Peters, 53 ; 
Same vs. Same, 10 Peters, 513 ; Hoff vs. Marine Ins. Co., 4 John., 135. 

McCann vs. Alina Ins. Co. 

Rep'd Jour’l, p. 149. Nes. 8. 0. 


WAIVER. 


§ 54. Fire.—Waiver by neglect of Notice of Insufficiency of 
Proofs—Unimportant Errors in Application —The by-laws of the 
company provided that proofs of loss should be made and de- 
livered to the secretary within thirty days. This was done on 
the 15th of July, and up to October 24th no objection was made 
by the company that this was not properly done, but the refusal 
to pay the loss was made on other distinct and independent 
grounds, Held, that the company had waived all right to ob- 
ject to the manner in which the proofs of loss were made. Held, 
that the inadvertent failure of the plaintiffs to correct an error in 
the proofs of loss, which did not and could not work any injury 
o the defendant, did not forfeit the policy. 

Planters’ Mutual Ins. Co. vs. Deford et al. 


WARRANTY. 


§ 55. Fire.—Breach of Warranty—Knowledge of Agent.— 
Held, that whenever the breach of warranty or representation can 
be fairly attributed to the fault of the agent of the company, the 
company will not be allowed to set up such breach as a defense 
to an action on the policy. 

Union Mutual Ins. Co. vs. Wilkinson, 13 Wallace, 222 ; 2 Am. Leading 
Cases, 916; Hough vs. City Fire Ins. Co., 30 Conn., 10; North American Fire 
Insurance Co. vs. Throop, 22 Mich., 746. 

Planters’ Mutual Ins. Co. vs. Deford et al. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF INDIANA, 


MAY TERM, 1873. 


Appeal from the Floyd Circuit Court. 


THE UNITED LIFE, FIRE AND MARINE INS. CO. 
vs. 


THE PRESIDENT AND DIRECTORS OF THE 
INS. CO. OF NORTH AMERICA.* 


A policy of insurance issued by the appellee was countersigned by one member of 
a firm, not an agent, and the property insured was such as would not have 
been accepted by the company. 

Held, that as the general agent did not repudiate the risk as soon as he was in- 
formed of its character, but expressed his willingness to carry it under certain 
circumstances, the appellee must be held liable. 

Held, that if any one must suffer from the mistakes of an agent, it must be the 
principal and not innocent third parties. 

Held, that the conduct of the general agent rectified the mistakes of the sub- 
agents, 
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Dawney, J. 


This was an action by the appellant against the appellees. The 
first paragraph of the complaint was upon a policy of reinsurance, al- 
leged to have been made by the appellees to the appellant. 

The second was upon a contract for reinsurance in writing, alleged 
“to have been executed and delivered by the appellees to the appellant 
in the usual form of policies of insurance issued by the appellees, in 
every respect except that it was not countersigned by the agent of the 
company. 

The third was upon an agreement to reinsure, and set out a copy 
of the instrument, which it was agreed should contain the provisions 
of the contract, alleging that the appellees delivered the instrument 
signed by the president and secretary, but failed and neglected to 
have the same countersigned by its agent, although the premium was 
received, and the risk assumed, and concluded with a prayer for the 
reformation of the contract so that the same might be properly coun- 
tersigned for judgment for the amount due under the agreement, and 
for general relief. 

We think it unnecessary to notice particularly the different para- 
graphs of the answer filed by the defendant. 

_ A general denial was filed, and also a paragraph of non est factum 
to all the paragraphs of the complaint. 

Upon a trial of the cause by the court, there was a finding for the 
defendants. A motion for a new trial was made and overruled, and 
final judgment for the defendants rendered. 

Several errors are assigned, and among others it is alleged that the 
court erred in overruling the motion of the appellants for a new 
trial. A disposition of this point will decide the material questions in 
the case. 

One of the reasons for a new trial was that the evidence was not 
sufficient to justify the finding of the court. 

We cannot well set out all the evidence on account of its length, 
but we will set out the material facts of the case as disclosed, so that 
the ground of our decision may be clearly understood. 

We may say before doing so, however, that the case turns mainly 
upon the question whether the policy was countersigned by the agent 
of the company at New Albany; or if not, whether the agent of the 
company at that place, or the general agent of the company at Erie, 
Pennsylvania, or both of them, so ratified and affirmed the act as to 
render it binding upon the company. 
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The principal office of the appellant was at Covington, Kentucky, 
and it had an agency at Louisville, in that State. The general office 
of the appellee was in Philadelphia, Pennsylvania. Its western de- 
partment was under the management and control of J. F. Downing, 
general agent, his office being at Erie, Pennsylvania. 

At the time when this policy was written, and for some time before 
and afterward, Elijah Sabin and Samuel C. Fisher were equal part- 
ners at New Albany in the business of life, fire, and marine insur- 
ance, representing several companies. 

They had been jointly appointed the agent of some of the compan- 
ies. Sabin alone had been appointed agent of others of the compan- 
ies, while Fisher alone was the appointed agent of the appellees, and 
perhaps of one or more other companies. Fisher alone had complied 
with the requirements of the statute relating to foreign insurance com- 
panies so far as the appellees were concerned. 

They had a common office, acted together in soliciting business, and 
divided the profits arising from all the agencies between them. 

On the 28th day of August, 1866, the appellant, through its agent 
at Louisville, issued its policy of insurance to J. L. Hall & Co., upon 
their engine, shafting, machinery, patterns, flasks and stores, finished 
and unfinished, contained in the west wing of the Indiana State Pri- 
son at Jeffersonville, formerly used as a tobacco factory and cooper 
shop, as shown by a diagram of the prison, and then occupied by the 
assured as a stove factory. 

The policy was in the sum of ten thousand dollars, and was to run 
for one year. The policies of reinsurance, on which the first para- 
graph of the complaint is founded, was of the same date and for the 
same time, and assured one half of the above named risk. The pre- 
mium in the original policy was two hundred dollars, and that in the 
policy of reinsurance was one half of that amount. The appellants 
afterward reinsured the other half of the risk in another company. 
No further notice of this circumstance need be taken in disposing of 
this case, as this loss was adjusted and paid. 

It is apparent from the evidence that Fisher was not an experi- 
enced insurer when he was appointed the agent of the appellees, and 
that it was understood between Sabin, Fisher and one Goodrich, the 
appointing agent of the appellees, that Sabin was to participate in the 
business of the agency and instruct Fisher in the discharge of his 
duties. 

At the time of assuming the risk and issuing the policy of reinsur- 
ance, Fisher was absent from the office. A clerk or agent of the ap- 
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pellant went to the office with a memorandum of the amount of re- 
insurance desired, the time, discription of the property as in the orig- 
inal policy, ete., and not finding Fisher, presented the same to Sabin 
and requested the reinsurance. 

Sabin took the memorandum after examining it, handed it to a clerk 
of the firm, in the office, to fill out the policy. The clerk took a blank 
form and filled up the policy as requested, the same being already 
signed by the president and secretary of the company. When this 
was done, Sabin wrote at the bottom the words “Sabin & Fisher, 
agents.” 

The statement of the policy with reference to the countersigning 
thereof, is that it “shall not be valid unless countersigned by said 
company’s duly authorized agent at New Albany, Indiana,” and the 
words immediately preceding the signatures are these, “ counter- 
signed at New Albany, Ind., this 28th day of August, A. D. 1866.” 

The policy was numbered 108, and is referred to by this number in 
the correspondence concerning it. 

The policy in this form was delivered to the clerk or agent of the 
appellant, but it was afterward returned the same day, that permis- 
sion for further insurance might be indorsed upon or inserted in it, 
which Sabin did in these words: “ Other insurance allowed without 
notice unless required by this company.” 

On the day of the date of the policy, or on the next day, the premi- 
um was paid to Sabin ; just when the premium was remitted or re- 
ported to the general agent at Erie does not appear, but it was the 
duty of Sabin & Fisher, as it appears, to make monthly reports and 
accounts to the general agent, so that it might be presumed that: it 
was reported to and received at Erie early in September, if it were 
not for the evidence of Fisher, who testifies, and whose report shows, 
that it was embraced in his September report, which report was in his 
own handwriting. 

Prior to this date Fisher had returned to New Albany, and was 
made acquainted with the fact that the policy had been issued by Sa- 
bin in the name of Sabin & Fisher, as agents. 

It appears that before the report for September was made, on or 
about the 20th of that month, Fisher, in negotiating insurance in fa- 
vor of another party, on property at the prison, got the impression 
. from that party that the property on which the risk had been taken 

by the appellant, and which in part was reinsured by the appellees by 
policy No. 108, had been removed to Louisville, Kentucky, by which 
the risk would be terminated. 
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The appellant was in no way connected with this misunderstanding 
on the part of Fisher. This information, however, turned out to be 
incorrect. 

Downing, the general agent at Erie, had been absent from his of- 
fice during the first part of September, but having returned on the 
19th day of September, 1866, he wrote to Fisher as follows : 


Enis, Pa., Sept. 19, 1866. 
S. C. Fisner, Esgr., New Albany, Indiana: 

Dear Sir: Copies of policies No, 108, 109 and 110 have just 
come to hand. I am somewhat surprised that you should have put 
us on the special hazard covered by policy 108 without previous refer- 
ence to this office by application and survey. Those prison risks, ow- 
ing to the extra moral hazard, are considered specially undesirable, 
particularly when they are also of the special hazard class. We very 
much desire to know what kind of building it is that contains the en- 
gine, machinery and stock insured. If brick or stone, we may con- 
clude to carry the risk. Please send us application and full survey at 
your earliest convenience. As a rule, please note that we desire all 
specials to be referred to this office before issue of policy. 

Yours very truly, 
J. F. Downixe, General Agent. 


In answer to this Fisher wrote as follows : 


New Ausany, Inprana, Sept. 27, 1866. 
Mr. J. F. Downina, Esyr.: 

Dear Sir: I send application of Hall, Moore & Miller, and want 
your answer. The first application got misplaced if not sent. Ap- 
plication No. 108, as I stated, was moved yesterday, and policy will 
be cancelled. I presume that don’t matter to us, if they moved the 
property to another locality. They are moving it out of the State to 
Louisville, Kentucky. I hope all will be satisfactory. Excuse any 
wrong in business on my part, as I have been absent from the office 
most of the time this month on account of sickness. I will attend to 
the business myself now, and make all satisfactory. 

* Yours very respectfully, 
S. C. Fisner, Agent. 


And on October Ist, 1866, the day of the fire, he wrote to Downing 
a letter of which the following is the postscript : 
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P. S. Messrs. Hall, Moore and Miller, on Pol. No. 108, have not 
sent in their policy yet to have it cancelled. They have moved the 
most of their stock. That, I presume does not matter to us, as the 
policy is void if the goods are removed without permission. 

S. C. Fisuer, Agent. 


On the 6th of October, 1866, Downing wrote to Fisher as follows : 


Erm, Pa., Oct. 6, 1866. 
S. C. Fisner, Esq., New Albany, Indiana: 

Dear Sir: Your favor of the 1st inst. came duly to hand. Con- 
tents noted. Pleased to hear that we escaped loss by not renewing 
policy No. 13 [113?] ; but how about No. 108 ? 

You say you were expecting that policy would be sent in for 
cancellation ; that the property had been nearly all removed. I see 
a fire occurred at the prison on the night of the first, just after date 
of your letter, and have been looking anxiously for a letter from you, 
with information as to the result. Nothing coming to hand, I take it 
for granted we escaped loss. I trust this is so, Should dislike to 
get our fingers burnt so soon as penalty for going outside our rules 
for business. 

Yours very truly, 
J. F. Downtna, Genera: Agent. 


On October 2nd, 1866, Fisher wrote to Downing, informing him of 
the loss, but the letter is not in evidence. 


The answer to it is as follows: 

Err, Pa., Oct. 6, 1866. 
8S. C. Fisurr, Esq., New Albany, Ind. 

Dear Sir: Yours of the 2nd inst. just to hand, informing us of loss 
under policy No. 108. 

This is unexpected, as you state in your letter of the 27th inst. and 
the 18th inst. that property covered by policy No. 108 was being re- 
moved. “ Nearly all out” you say in letter of first. It must be that 
you meant to say Pol. No. 113. Were it not for this error, we would 
not have had more than $2,500 on No. 108, the most we would have 
carried, since we make it a rule to keep out of State prisons. 

Mr. Higgins will gu down and fix the thing up. 

Yours very truly, 
J. F. Downina, General Agent, 
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The evidence shows that Higgins did “go down,” but did not, as 
seems to have been intended, adjust the matter. 

_ The proofs of the loss were made, to which there is no objection. 

The appellant paid the loss on the original policy, but the appellees 
refused to pay the loss under the policy of reinsurance. 

Downing wrote a formal letter, of date the 27th of December, 1866, 
in which he assumed two grounds on which the appellees are not lia- 
ble: Ist, That the appellant did not retain one half of the risk in- 
sured, and 2nd, That the policy was countersigned by Sabin & 
Fisher, and not by Fisher alone. In this letter he makes this state- 
ment : 

“ The risk in question was never accepted by this company, but on 
the contrary, was immediately objected to on our receiving the report 
thereof, the fact that the policy, so-called, not having been taken up, 
being attributable to a misunderstanding of our agent, S. C. Fisher, 
in regard to the removal of the property—Mr. Fisher having report- 
ed to us that the property covered by said policy was being removed 
to Louisville, Kentucky, and that we had nothing at risk—a mistake 
on the part of Mr. Fisher, as it subsequently appeared, so far as the 
removal was concerned.” 

There is no evidence to show that the appellant had any notice at 
any time of any dissatisfaction of the appellees as to the risk which 
they had taken, or of any desire on their part to cancel the policy. 

The premium was not returned or even tendered back to the appel- 
lant until in December, 1866, or later, and long after the fire by which 
the property was destroyed occurred. 

We are aware of the general rule that an agent cannot delegate the 
powers conferred upon him by his principal by conferring them upon 
another, unless he has been specially empowered by the principal to 
do so, and hence it might be a question of some difficulty whether 
Fisher could authorize Sabin to act in his stead as the agent of the 
appellees, if it was necessary to put the case upon that ground exclu- 
sively. 

Fisher alone had been appointed agent of the appellees according 
to the requirements of the statute on the subject of agencies, and it is 
fair to presume that he had been appointed on account of his sup- 
posed qualifications and fitness four the agency. Such is the reason 
for the rule, at all events, whatever may have been the facts in this 
particular case. 

In speaking of this subject, Judge Story says, “ This being a trust 
or confidence reposed in the agent personally, it cannot be assigned 
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to a stranger, whose ability and integrity might not be known to the 
principal, or who, if known, might not be selected by him for such a 
purpose.” Story’s Agency, sec. 13. Whether risk shall or shall not 
be taken upon property offered for insurance is a question of the 
greatest moment, and one upon which the company might wish and 
be entitled to the judgment of its designated and appointed agent. 
Whatever may have been the intelligence, discretion, integrity and 
business capacity of Sabin, he was not the man who had been desig- 
nated and appointed by the appellees as their agent for the discharge 
of the duty in question. 

But this consideration does not dispose of the case. When Fisher 
returned to the office he was fully informed as to what Sabin had done 
in his absence, and, although the evidence shows that he made some 
objections to Sabin, as tothe manner in which the business had been 
done, he did not take any steps to undo it, by returning the premium 
and cancelling the policy, or by giving any notice of his dissatisfac- 
tion to the reinsured. On the contrary, he accounted for the pre- 
mium to the general agent, and sent him “ copies of policies, No. 108, 
109 and 110” as shown by the letter of Downing of September 19th, 
1866. As Downing received a copy of the policy No. 108, he had 
notice of the fact that it was countersigned Sabin & Fisher. 

Downing, in that letter, although he expresses surprise that Fisher 
should have put them on the special hazard covered by policy 108, 
without previous reference to that office by application and survey, 
does not repudiate the act of Fisher, or of Sabin & Fisher, but on 
the contrary, expresses a willingness under certain circumstances to 
“carry the risk.” He desires Fisher to give him further information 
as to the condition and nature of the property at risk, and for that 
purpose asks to have sent to him the “ application and full survey.” 

During all this time, as Downing must have known, the appellant 
is resting under the belief that the risk is complete and satisfactory to 
the appellees. 

Fisher sent the application in his letter of September 27th, 1866, 
and in this letter makes a statement which turns out to have been un- 
true, resulting from a mistake of his own, or his informant, with which 
the appellant was in no way concerned. ; 

An allusion to this same matter is the subject of the postscript to 
his letter of October 1st, 1866, written on the day of the fire, but be- 
fore it occurred. If, when Downing received the application for 
which he wrote, he concluded not to “carry the risk,” he failed, so 
far as appears, to make that fact known to any one. On the contrary, it , 
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seems pretty clear that he did conclude to carry the risk, or otherwise 
he would not have inquired so anxiously about ‘ No. 108,” after he 
saw that a fire had occurred at the prison, as he did in his first letter 
of October 6th, 1866. 

Why, in any other view of the case, would he express so much anx- 
iety for a letter from Fisher with information as to the result, and 
hope that his company had escaped loss? Why should he express his 
“ dislike to get our fingers burnt so soon,” ete. ? 

But we think the second letter of Downing, of October 6th, is con- 
clusive on this subject. He there attributes the fact that they had 
more than $2,500 to Fisher’s error in writing that the insured prop- 
erty was being removed from the prison, and ends with the statement 
that “ Mr. Higgins will go down and fix the thing up.” 

The extract from Downing’s last letter, in which he attempts to 
show that the company is not liable, which we have given, attributes 
to Fisher’s misunderstanding as to the removal of the property, the 
fact that the policy had not been “ taken up.” 

It was not generous in Downing to attempt to shield his company 
on the ground of a mistake of his own agent, with which the appel- 
lant had no concern. Indeed, it was not even legal that he should do 
so, for if any one must suffer from the mistakes of the agent, it must 
be the principal, and not third persons. 

We have no doubt that it should be held under the circumstances 
disclosed that there was a ratification by the general agent, Downing, 
and hence by the company, of the issuing of the policy in this case, 
and the countersigning of it. To hold otherwise would be to hold 
that the company, with a full knowledge of the facts, and with the 
premium for the risk in its hands—the assured believing, and having 
the right to believe, that the contract was valid and binding—could es- 
cape from the liability which it knew to be resting upon it. This we 
are not willing to do. On this question we refer to the case of The 
Aina Ins. Co. vs. Maguire et al., 51 Ill, 342; and also Adtna Ins. 
Co. vs. Webster, 6 Wal., 129. 

We cannot regard the statute relating to agents ot foreign insur- 
ance companies as affecting the case, in the views which we have taken 
of it. 

Fisher, the duly appointed agent, adopted and acted upon what Sa- 
bin had done in his absence, and Downing ratified and approved 
what bad been done by both and each of them. 

In our opinion the court should have found for the appellant on 
the first paragraph of the complaint. 
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We have not been favored with a brief from the appellee. 
The judgment is reversed, with costs, and the cause remanded with 
instructions to grant a new trial. 


COURT OF APPEALS OF MARYLAND. 
Appeal from Circuit Court Washington County. 


PLANTERS’ MUT. INS. CO., or Wasuineron County, 
Appellant, 
vs. 


THOMAS DEFORD anp oruers, TRADING AS Derorp & Co., 
Appellees. * 


Held, that where the writing itself does not constitute a cause of action, and in & 
contract not under seal, parol evidence is admissible to prove a distinct collate- 
ral fact, although it may contradict or be inconsistent with the written evi- 
dence. 

Where proofs of loss were made to a company, and after a reasonable time had 
elapsed no objection had been made to the manner in which they had been pre- 
pared, 

Held, that the company had waived all right to object to them, and that the failure 
on the part of the plaintiffs to correct an error which did not and could not 
work any injury to the plaintiff, did not vitiate the policy. 

Held, that where the agent of the company is cognizant of the facts in the case, 
and where a breach of ay or representation can fairly be attributed to his 
fault, the policy is not avoided. 

Held, that evidence is admissible which does not contradict nor is inconsistent with 
the written terms of the contract, but is used to identify and explain the sub- 


ject matter. 
Marsaatt & Fisaer, Hamiiron & Sarru, for Appellants. 
Sverre, Seaver, Donatpson and Watuis, for Appellees. 


Rosrnson, J. 
This action was brought on a policy issued by the appellant on the 
5th of May, 1871, insuring the property of the appellees, known as 
the ottle Run Tannery, against loss by fire, to the amount of eight 


* Opinion filed April Term, 1873. Decision rendered July 2nd, 1873. 
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thousand dollars, distributed as follows: “On tannery, with addi- 
tions, $3,000 ; hides and leather tanned, and in process of tanning, 
$2,000 ; bark in sheds, $3,000.” On the 30th of June, 1871, the tan- 
nery building was entirely destroyed by fire, and the stock of hides in 
part destroyed and in part injured. The loss on the building was es- 
timated at $12,000, and on the stock of hides and leather, $18,507.55, 
thus making the entire loss $30,507.55. 

The building was insured in different companies, including a policy 
of $4,000 in favor of Deford and Appold, trustees, to the amount of 
$10,500, and the stock of hides and leather $18,500, making altogether 
$29,000. The policy of the defendant provided, that any subsequent 
insurance of the property by the appellees should render it null and 
void. 

At the trial, a policy of $5,000 on the stock of hides and leather, is- 
sued by the Union Fire Insurance Company of Baltimore, on the 2nd 
of May, 1871, was offered in evidence, upon which was the following 
indorsement : 

“1871, June 3rd. After this date this policy covers $2,500 on stock 
and $2,500 on building.” 

This indorsement, by which $2,500 of the $5,000 was transferred to 
the tannery building, being subsequent to the date of the defendant’s 
policy, the plaintiffs offered to prove by B. Deford, a member of their 
firm, and also by Otis Spear, agent and actuary of the Union Fire In- 
surance Company, that he (Deford) just before the issuing of the 
policy, applied to the Union Insurance Cumpany for a_ policy 
of $2,500 on the building and $2,500 on the stock of hides and 
leather, but by a mistake of the clerk of said company the policy was 
filled up for $5,000 on stock; that this error was not discovered by 
the plaintiffs until about the 3rd of June following, when upon 
their application the company made the indorsement of June 3rd as 
it now appears on the face of the policy in order to correct the mis- 
take thus made, and for the purpose of making the policy conform to 
the original contract of insurance made on the 2nd of May, the day 
it was issued. 

This evidence is objected to, on the ground that the effect of it is 
to contradict or vary the terms of the policy issued by the Union In- 
surance Company on the 2nd of May, 1871. Although a policy of in- 
surance may be reformed in a Court of Equity, where by a mistake it 
does not express the contract between the parties, it is very clear that 
in an action at law upon the policy, between the parties thereto, parol 
evidence is inadmissible to contradict or vary the terms of the same. 
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But the evidence offered here does not contradict or.vary the policy 
upon which this suit is brought, but it is offered to prove an inde- 
pendent and collateral fact, namely, that the plaintiffs had not insured 
the property subsequent to the issuing of the defendant’s policy. The 
latter denied its liability on the ground of a subsequent insurance, 
to prove which it relied on an indorsement made upon the policy of 
another company. On the other hand, the plaintiffs offered to prove, 
not only by themselves, but also the agent of the Union Fire Insur- 
ance Company, being the two parties to the contract, that the indorse- 
ment thus relied on by the defendant was made for the purpose of 
correcting a mistake of the clerk in filling up the policy, and that the 
original contract of insurance was as it now appears by said indorse- 
ment. Under such circumstances we take the law to be, that where the 
writing itself does not constitute the cause of action or contract be- 
tween the parties, but is offered in evidence to prove a distinct col- 
lateral fact, parol evidence is admissible in respect of such fact, al- 
though it may contradict or be inconsistent with the written evi- 
dence. 

There may be exceptions to this rule, in cases of deeds and mort- 
gages, or other instruments which are required by law to be recorded, 
in order that the public may have notice of their contents, and in re- 
gard to which the parties thereto in a suit with strangers will not be 
permitted to contradict the same by parol evidence. Such are the 
cases relied on by the appellant. In Henderson vs. Mayhew, 3 Gill, 
an action was brought to recover for supplies furnished a master of 
the ship, and it was held that the grantees of an absolute bill of sale 
could not prove by parol evidence that it was intended as a mort- 
gage, and that by mistake it was drawn as an absolute bill of sale. The 
court say: “ The appellants, after obtaining an absolute deed, and au- 
thorizing the community to regard them as owners of the vessel, can- 
not now for their own benefit be permitted to allege that this bill of 
sale is a mortgage.” 

The effect of the evidence here offered not being to contradict or 
vary the terms of the policy upon which the suit was brought, but to 
prove a collateral fact, we are of opinion that it was admissible. 

II. The by-laws of the defendant provide, in case of loss by fire, 
the insured shall give notice of the same within thirty days, and shall 
deliver to the secretary a particular account of such loss, verified by 
affidavit of the insured, or his agent, etc. The proof of loss was 
made out and verified by three disinterested persons, an employee of 
the plaintiffs, and two farmers living in the neighborhood, and is ob- 
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jected to on the ground that it is not verified by the plaintiffs or their 
agent. Preliminary proofs are furnished for the benefit solely of the 
insurer, and if they are defective in any respect, good faith and fair 
dealing require that the insurer should be notified of such defect 
within a reasonable time, in order that he may correct the same. If, 
however, instead of doing this the company puts its refusal to pay 
upon other distinct and independent grounds, it will be considered as 
having waived objections to such defects, and will not be permitted to 
rely upon same as a defence to an action on the policy. 

The preliminary proof here was furnished on the 15th of July, and 
in the correspondence extending from that time to October 24th, in 
regard to an adjustment of the loss, not a word is said about any de- 
fect in the proof; on the contrary, the refusal to pay was placed upon 
other distinct and independent grounds, namely, a subsequent insur- 
ance of the property, and over-estimate of the loss. Conceding then 
that the proof furnished in this case was defective, we are of opinion 
that the defendant has waived the right to object to it on that ground. 

III. Appended to the proof of loss was a statement by the plain- 
tiffs of the several insurances on the property, and also the following 
statement in regard to the value of the property: ‘“ Machinery, 
$1,000 ;” “stock in tannery; hides and leather, $56,500.” The de- 
fendants’ second prayer assumes that this statement refers exclusively 
to the hides and leather, and if the plaintiffs knowingly misrepresent- 
ed the value of same, they are not entitled to recover, although the 
jury should find the loss equal to the amount of insurance. On the 
other hand, the plaintiffs contend that the sum of $56,500 was intend- 
. ed to represent the value not only of the hides and leather, but also 
bark and other stock property belonging to the tannery, and that this 
interpretation is warranted not only by the language used, but also 
by the circumstances under which the statement was made. The in- 
terpretation of a written instrument belongs no doubt as a general 
rule to the court, and when parties have expressed their intention in 
clear and definite terms, the paper must be construed according to 
the true meaning of the words used. The question here is what did 
the plaintiffs mean by this statement : “stock in tannery, hides, and 
leather, $56,500,” appended to the proof of loss? Did they mean to 
value the hides and leather at $56,500, or did they include, in addi- 
tion thereto, bark and other stock in the tannery at the time of the 
fire? Now if the language used is to be liable to the construction as- 
sumed in the defendant’s prayer, no one will question but what it is 
equally susceptible of the meaning placed upon it by the plaintiffs. 
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Here then is a question which upon its face is liable to more than one 
interpretation, and the prayer was therefore properly rejected. The 
question as to whether parol evidence was admissible to show what 
the plaintiffs meant becomes unnecessary to decide. 

IV. It appears the whole number of hides sent from Baltimore to 
Cumberland for the tannery was 3,964, of which 180 had been re- 
turned, and 625 had not reached the tannery, but were at Cumber- 
land at the time of the fire. The actual number of hides at the tan- 
nery was therefore 3,159, or what is equivalent, 6,318 sides, thus 
showing an error in the preliminary proof of 388} hides. At the 
time of the valuation the hides and sides were classified in lots, and 
the damages to each lot valued separately. No addition was made 
at the time by the appraisers, nor subsequently by the plaintiffs, and 
the error was not discovered when the preliminary proof was fur- 
nished. The defendant in its third prayer assumes that if the proof 
of loss stated a greater number of hides to be at the tannery at the 
time of the fire than was actually there, and that the plaintiffs be- 
lieved said statement to be true, but afterward, and before writing the 
letter of September 30th, discovered the error and did correct the 
same, they are not entitled to recover. Now the letter of September 
30th was written in reply to one received from the defendant, in 
which the latter placed its refusal to pay upon two grounds: 1st, sub- 
sequent insurance, and 2nd, over-estimate of loss. Not one word about 
an error of 388} hides,.or that any such error had been discovered; 
on the contrary, the whole evidence shows that the defendant’s refusal 
to pay was based upon other grounds. And yet if the plaintiffs 
inadvertently failed to correct this error in their letter of September 
30th, in which they denied a subsequent insurance and averred their 
ability to prove the loss, they are not entitled to recover, and this too 
in the absence of fraud or bad faith on their part, and without the 
slightest pretence that the failure to correct said error worked any 
injury to the defendant. The modification of the prayer by the court, 
“provided the plaintiffs did not make such correction of the number 
of the hides or sides knowing the number of sides or hides therein 
stated, and knowing the same to be incorrectly stated therein with in- 
tent to defraud the defendant,” presented the law as favorably for the 
defendant as it had any right to expect. It was by fraud and false 
swearing that the plaintiffs forfeited the policy under the provisions of 
the by-laws, and not by inadvertently failing to correct an error which 
could not and did not work any injury to the defendant. 

V. In their written application the plaintiffs stated: “We propose 





1874.] Plantens’ Mut. Ins. Co. vs. Deford. 189 


an insurance of $3,000 on the aforesaid property in addition to $4,000 
on same in city companies. * * * We propose an insurance of $1,- 
000 on bark in addition to the $500 now on same.” 

It appears there was an insurance at the time of $4,000 on the 
property in the name of Deford and Appold, trustees, who had a lien 
on the same for unpaid purchase money, and also an insurance in 
their names of $500 on the bark, but there was no insurance of the 
plaintiffs’ interest either on the building or bark. 

The defendant’s sixth prayer assumes that the application by the 
terms of the policy became a warranty, and is to be construed as a 
representation by the plaintiffs that there was an insurance on their 
interest of $4,000, and if the jury should find there was no insurance 
of their interest the verdict must be for the defendant, and further, 
that the insurance of the interest of Deford and Appold, trustees, was 
not such an interest as could be considered. 

On the other hand, the application having been prepared by the 
agent of the defendant, evidence was offered to prove that he was in- 
formed at the time that the insurance of $4,000 was on the interest 
of the trustees, and the plaintiffs contend that if the paper does not 
state the facts truly, it was the fault of the agent, and the defendant 
is estopped from setting up the same as a representation by the plain- 
tiffs; they also deny that it is made a warranty by the terms of the 
policy, and if a warranty that it is liable to the interpretation put 
upon it by the defendant; they further contend, that evidence in re- 
gard to the insurance of the interest of the trustees was admissible, 
and was to be considered in determining whether the application re- 
ferred to such insurance or to an insurance of the plaintifis’ interest. 

Whether the application in this case is to be construed as warran- 
ty, or whether parol evidence is admissible to prove that the agent 
was informed at the time as to the nature and character of the in- 
surance of $4,000, and that the defendant is thereby estopped from 
relying on such a defence, are questions not necessary to be decided. 
Whatever comfort there may be in the decisions in regard to the lat- 
ter question, it has been held in many well considered cases that such 
evidence is admissible, and whenever the breach of warranty or repre- 
sentation can be fairly attributed to the fault of the agent of the com- 
pany, the latter will not be allowed to set up such breach as a defense 
to an action on the policy. 

Union Mutual Ins. Co. vs. Wilkinson, 13 Wallace, 222; 2 Am. 
Leading Cases, 916; Hough vs. City Fire Ins. Co., 30 Conn., 10 ; North 
American Fire Insurance vs. Throop, 22 Michigan, 746. 
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But conceding for the purpose of this case that such evidence is 
not admissible, and further, that the application is to be construed as 
a warranty, questions we are not to be understood as deciding, the 
prayer of the defendant was properly refused on other grounds. No 
principle is better settled, than that policies of insurance, like all 
other contracts, are to be construed with a view to ascertain and give 
effect to the intention of the parties. This intention, it is true, is to 
be ascertained from the face of the policy itself, provided the language 
used is clear and unambiguous, and in such cases it is the duty of court 
to ascertain the true meaning of the words used, and when ascertained 
to subject them to the established rules of law. Where, however, the 
language used is not clear and unambiguous, but is susceptible of two 
or more interpretations, extrinsic evidence is admissible upon the 
same principles and subject to the same rules that are applicable to all 
other written contracts, and it may and does sometimes happen that 
upon the evidence thus offered, taken in connection with the language 
used in the contract, courts give to the instrument an interpretation 
different from that which it would have received from the face of the 
paper itself. In such cases the extrinsic evidence is not offered, nor 
is the effect of it to contradict the written terms of the contract, but 
to explain the meaning of the parties thereto, by pointing out and 
connecting it with the subject matter to which it refers. 

The question here is, what did the plaintiffs mean by saying to the 
defendant, we want an insurance by you of $3,000, in addition to the 
$4,000 on the property now in city companies? Is it to be interpreted 
as a declaration by them that there was such an insurance on their 
interest, and looking to the paper itself does such an interpretation 
exclude all others ? or are the terms used consistent with the meaning 
put upon it by the plaintiffs, namely as a statement by them of the 
amount of insurance on the property at the time, without intending 
to designate the interest insured ? Now it must be conceded they do 
not state in so many words it is their interest that is insured to the 
amount of $4,000, and if the language used is liable to such an inter- 
pretation, it is also equally susceptible of the meaning put upon it by 
the plaintiffs. The application does state in explicit terms that there 
is an insurance of $4,000 on the property, but it does not state in clear 
and unambiguous language whether the insurance is on the interest of 
the plaintiffs, or of parties having liens on the property. Under such 
circumstances, it was clearly competent for the plaintiffs to prove 
that there was an insurance of $4,000 on the building and $500 on the 
bark in the name of the trustees, at the time the application was 





1874. ] Frederick County Mut. Ins. Co. vs. Deford. 191 


made, and such evidence was to be considered in determining whether 
it was the insurance meant by the plaintiffs in their application. Such 
evidence does not contradict, nor is it inconsistent with the written 
terms of the application ; the effect of it is to point out and identify 
the subject matter in reference to and thus enable the court and the 
jury to ascertain the true meaning of the parties. 

From what we have said it follows the plaintiffs’ prayers were pro- 
perly granted, and that no error was committed in the modification 
of the defendant’s second and in the refusal of its 6th, 7th, 8th, 9th 


and 10th prayers. - 
Judgment affirmed. 


COURT OF APPEALS OF MARYLAND, 


APRIL TERM, 1873. 


Appeal from Circuit Court, Howard County. 


THE FREDERICK COUNTY MUTUAL FIRE INS. CO.,> 
Appellant, 
vs. 


THOMAS DEFORD er at., Trapina as Derorp & Co., 
Appellee.* 


A policy contained the clause, ‘‘ other insurance permitted without notice,” and a 
policy of. insurance was issued on the same property by another company on 
the day the application was made, and four days before the policy in dispute 
was written. 


Held, that the application was not a warranty till the policy was written and ac- 
cepted by the plaintiff. 


Held, that the clause ‘‘ other insurance permitted without notice,” is applicable to 
prior as well as subsequent insurance. 


Heid, that this clause was a waiver of any prior insurance. 


Marsuati & Fisuer, for Appellant. 
Donatpson & Mautssy, for Appellees. 


* Decision rendered July 2ad, 1873. 
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Ropinson, J. 


The plaintiffs on their application, dated May 2nd, 1871, state : 

“We propose an insurance in your company on the following de- 
scribed property * * * to wit: One thousand dollars on Bottle 

tun Tannery, in addition to the seven thousand dollars on same now 

in other offices,’ * * * also “an insurance of four thousand dollars 

on leather and hides tanned and in process of tanning, in addition to 
dollars on same in other companies,” 

On the 6th of May following the defendant issued the policy on 
which this suit was brought, and in the printed body of the same was 
the following written clause : 

“ Other insurances permitted without notice, but all other provisions 
of by-laws retained.” 

It was proved at the trial, that on the 2nd May, 1871, a policy of 
five thousand dollars on the stock of leather and hides, tanned and in 
process of tanning, was issued by the Union Fire Insurance Co., 
of Baltimore. The defendant’s fifth prayer assumes that tie applica- 
tion by the terms of the policy became incorporated into and formed 
a part of the same, and is to be construed as a warranty of the truth 
of the facts therein stated as of the day when the policy attached ; 
and if the jury should find that prior to the acceptance of the de- 
fendant’s policy the plaintiffs had insured the stock in the Union 
Company, they are not entitled to recover. Apart from the question 
as to whether the application is to be construed as a warranty, the 
prayer is based upon the general rule that the insured by his warranty 
contracts that whatever may be the state of facts when the applica- 
tion is made, they shall be as warranted on the day when the policy 
is accepted. 

Now conceding for the purpose of this case that the application is 
to be construed as a warranty, a question we are not to be under- 
stood as deciding, and further, that it attached to the policy as of 
the day when it was accepted by the plaintiffs, we are of opinion that 
it does not come within the principle of the rule thus relied on. 

The application, it will be admitted, was not a warranty when it was 
signed and delivered to the defendant, and if it became so afterward, 
it was by the terms of the policy which the plaintiffs accepted. When 
it was however accepted, there was a written clause in the body of the 
same, providing that ‘‘ other insurances permitted without notice.” 

Ordinarily the insurer requires notice of other insurances, both 
prior and subsequent ; prior, in order that he may determine whether 
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the insured has any such substantial interest in the property as will 
guarantee on his part vigilance and care in the preservation of the 
same, and subsequent in order to prevent an over-insurance after the 
policy is issued. This a condition, however, which the insurer may 
waive, and whenever a clause is inserted in the body of the policy in 
these words, “ Other insurances permitted without notice,” we take 
the rule to be that the language thus used is to be construed as ap- 
plicable to prior as well as subsequent insurances. The words are 
general, and must be understood as having a general application, un- 
less there is some other clause showing the parties intended them to 
‘be understood in a restricted sense. If the intention be to include 
only prior or subsequent insurances, then these words ought to be 
used, in order that it may clearly appear to which of the two refer- 
ence is made. 

When the policy of the defendant was accepted, and the applica- 
tion of the plaintiffs became thereby a warranty, there was an express 
provision waiving all notice of either prior or subsequent insurances. 
What was the necessity then of notifying the defendant of an insur- 
ance subsequent to the application, but prior to the issuing of the 
policy? Whatever may have ‘been the duty of the plaintiffs, apart 
from the terms of such a clause, it cannot be held that such notice 
was necessary in the place of a waiver so direct and explicit. Then 
again, we cannot overlook the fact that this clause was inserted in 
writing in the printed body of the policy, thus showing that whatever 
might have been the requirements of the by-laws in regard to notice 
of other insurances, it was the purpose of the defendant to waive 
such requirements, in so far as they affected the plaintiffs, and as a 
protection against over-insurance to rely upon the by-law, which pro- 
vided that the policy should be null and void if the plaintiffs insured 
the property above three fourths of its value. The defendant may 
have looked upon this provision as affording ample security against 
over-insurance, and it was therefore unnecessary to require notice 
of the same. 

The seventh prayer was also properly refused, not only for the rea- 
sons above stated, but also because although the policy of the Union 
Fire Insurance Company was issued on the 2nd of May, it does not 
follow that it was issued prior in point of time to the application 
signed by the plaintiffs on the same day. It may have been issued at 
a subsequent hour, and the representation of a blank insurance 
strictly true. 

In regard to the proof of loss, conceding it to be defective, we 
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think the plaintiffs have waived the right to object to it on any such 
grounds. It was signed by Henry Boblets, the general agent of the 
plaintiffs, and if it was not verified by his oath, such defect was ap- 
parent on the face of the paper, and it was the duty of the defendants 
to have notified the plaintiffs of such defect within a reasonable time 
in order that they might correct the same. No objection however was 
made to the proof of loss on this ground, but the record shows that 
the denial of liability under the policy was placed upon other distinct 
and independent grounds. 

The plaintiffs in their application stated that they proposed an in- 
surance of one thousand dollars in addition to the seven thousand 
dollars already on the building in other companies. It appears there 
was an insurance at that time of $4,000 on the building in the name 
of Deford and Appold, trustees of Jones, who had a lien upon the same 
for unpaid purchase money, and that the plaintiffs had signed an ap- 
plication to the Planters’ Mutual Insurance Company, of Washington 
County, for an insurance of $3,000, and had delivered the application 
to the agent of the company, who was also the agent of the defendant, 
the insurance of the trustees and the proposed insurance thus making 
seven thousand dollars. The nature and character of the insurance 
of the trustees was known by the agent, or at least there was evidence 
offered to show that he was duly informed in regard thereto, and the 
application to the Washington County Insurance Company was of 
course known to him, having been made through him, and it also ap- 
pears that the application was written by him and signed by the 
plaintiffs. The defendant’s fourth prayer asked the court to instruct 
the jury, if they should find that there was, at the time said applica- 
tion was sent, less than seven thousand dollars of other insurances 
on the building on the interest of the plaintiffs, they were not entitled 
to recover, and that the insurance of Deford and Appold, trustees, of 
fered in evidence, is not such an insurance as could be considered 
In other words, that the statement of seven thousand dollars insur- 
ances is to be considered as a warranty that there were insurances on 
the plaintiffs’ interest to that amount, and not as a statement of the 
amount of insurances generally on the property; and further, that in 
ascertaining what the plaintiffs meant, evidence in regard to the in- 
surance of the trustees of Jones was not to be considered. We are 
of opinion that evidence in regard to the insurance by the trustees 
was admissible, and that in determining the question as to whether 
the plaintfffs meant to represent the insurances of seven thousand 
dollars as .on their interest, was a statement of the insurances gener- 
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ally on the property, in order that the defendant might judge whether 
the value of the same was fully covered by policies already issued; this 
evidence was to be considered by the jury. The grounds on which 
this evidence was admissible are stated at length under the defendant’s 
sixth prayer in The Planters’ Mutual Insurance Company of Washing- 
ton County vs. Deford & Co., decided at this term, and it is un- 
necessary to repeat them here. 

For these reasons we think the defendant’s 4th, 5th, 6th, 7th and 
8th prayers were properly refused, and the judgment below will be 
affirmed. 

Judgment affirmed. 


SUPREME COURT OF ILLINOIS. 


Appeal from Superior Court of Cook County. 


JACOB WILLIAMS 
vs, 


THE GERMAN MUTUAL FIRE INS. CO., or Norra 
Cuicaao. * 


Held, that premium notes written in the German language, and not declared upon 
as written in that language, are admissible in evidence. 


The charter of a company provided that in an action brought for the recovery of 
any assessments due, the certificate of the secretary shall be taken and received 
as prima facie evidence in all courts whatsoever. 

Held, that the certificate was prima facie evidence of @ valid assessment, and was 
intended to relieve the company from preliminary proof as to its condition in 
order to show the right to levy the assessment. 

Ihe by-law of the company provided that the secretary should give all directors 
notice of extra meetings by mail or in other ways. Notice to one director 
was left at his usual place of business, a butcher’s shop, with his brother. 

Held, that this was sufficient notice. 

Held, that a duplicate notice of assessment without giving notice to produce the 
original, and in admitting oral proof of the address upon the envelope, is ad- 
missible evidence. 


* Decision filed January 30th, 1874, 
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The notice showed that the assessment was made by the company instead of the 
board of directors. 


Held, that the legal effect was the same. 


SHeEtpon, J. 


This was an action of assumpsit brought by the German Mutual 
Fire Company, of North Chicago, against Jacob Williams, upon the 
two following premium notes : 


“For value received on policy No. 489, dated the 17th day of 
March, 1868, issued by the German Mutual Insurance Company, of 
North Chicago, I promise to pay to said company (or treasurer for 
the time being) the sum of one hundred and twenty-five dollars, in 
such portion and at such time or times as the directors of said com- 
pany may, agreeable to their act of incorporation, require. 

$125. Jacos WILLIAMs.” 


“ For value received in policy No. 489, dated the 21st day of June, 
1870, issued by the German Mutual Fire Insurance Company, of 
North Chicago, I promise to pay to said company (or treasurer for 
the time being) the sum of sixty-two and thirty one-hundredths dol- 
lars, in such portions and at such time or times as the directors @f 
said company may, agreeable to their act of incorporation, require. 

$62.30. Jacosp WILLiaMs.” 


The company recovered in the court anion and the defendant ap- 
pealed. 

The first assignment of error is the admission by the court below 

of the notes in evidence, because they were in the German language, 
and not declared upon as made in that language. Had the notes 
heen described in the declaration as made in the English language, 
the objection of variance might have well lain ; but as they were not 
so described, the objection is not tenable. They are none the less 
notes made by the defendant as described in the declaration, although 
he saw fit to write them in a foreign language. 
' . A certificate of the secretary of the company was introduced in ev- 
‘idence of an assessment on September 13th, 1872, of $181.35, on the 
notes in suit. The secretary testified that the risks of the company 
at the time of the fire of October 9th, 1871, in Chicago, were over 
$2,000,000, that the losses by the fire were over $1,500,000, and the 
assets of the company about $28,000 
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The witness stated that he was familiar with the portion of the city 
the insurance was in, and that the greater part of the property in- 
sured was destroyed by the fire—that he derived his knowledge of the 
assets from the books of the company, and notes, books and papers. 

The admission of the above oral evidence of the secretary is next 
assigned as error, and that there was no competent proof of losses 
and expenses requiring an assessment. The witness’s means of know- 
ledge were not wholly derived from the books of the company. Bo- 
sides, the charter of the company has the provision that in case an 
action is brought for the recovery of any assessments due the com- 
pany, the certificate of the secretary of the company stating the 
amount of assessment shall be taken and received as prima facie evi- 
dence in all courts and places whatsoever. We understand the cer- 
tificate to be made prima facie evidence of a valid assessment and the 
amount thereof; that the certificate was intended to relieve the com- 
pany from the preliminary proof as to risks, losses and assets, in order 
to show the right to levy the assessment. 

We are of opinion the proof sufficiently showed the necessity of the 
assessment. 

It next objected that the assessment was not valid, because one of 
the directors, Culling, was absent at [from] the extra meeting whereat 
the assessment was made and was not notified of the meeting. All the 
directors except Culling were present. The secretary testifies that he 
left either a written or verbal notice of the meeting for this director 
at his place of business, his butcher’s shop, with his brother. A by- 
law of the company provides that the secretary shall give all directors 
notice of extra meetings by mail, or in other ways. To charge an in- 
dorser upon dishonor of a bill, it is held sufficient to send verbal notice 
to a merchant’s counting-house, without leaving a written one. Chit. 
on Bills, 487. The language of the by-law is sufficiently broad to em- 
brace any mode of notice recognized by the law. We regard it as 
sufficient in this case. 

It is objected that the assessment was invalid for the reason that 
the directors who made it were personally interested therein, as 
by the charter the persons insured are members, and the directors 
are required to be chosen from among the members. It is sufli- 
cient to say that the assessment is authorized and required by the 
law to be so made. 

It is insisted upon as error, that the court below admitted in evi- 
dence the duplicate notice of assessment without giving notice to pro- 
duce the original, and in admitting oral proof of the address upon the 
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envelope containing the notice sent by mail. Notice to produce a 
notice is not necessary in order to admit secondary evidence of its 
contents. The address on the envelope may be regarded as a por- 
tion of the notice, showing to whom it was directed. 

It is objected that the board of directors alone have the power to 
make assessments, and that the copy of the notice introduced in evi- 
dence shows the assessment to have been made by the company 
itself, instead of by the board of directors. In legal effect this is the 
same. 

Interest was properly allowed, there being written contracts for 
payment of money. 

What has been said will sufficiently dispose of the objections in re- 
gard to instructions. 

Perceiving no error in the record, the judgment is affirmed. 

Judgment affirmed. 


SUPREME COURT OF WISCONSIN. 
Appeal from Dane Circuit Court. 


JEREMIAH DEVINE, Respondent. 
vs. 


THE HOME INS. CO., or New Yorn, Appellant. 


1. If an insurance agent, knowing that premises sought to be insured are unoc- 
cupied, issues a policy of insurance thereon, using a form containing a clause 
which declares that the policy shall become void in case the premises shall be- 
come vacant and remain so for thirty days without notice to the company and 
its consent given in writing, andif he fails to strike out such clause or to fur- 
nish the written consent of the company, the fault being that of the agent and 
not that of the insured, this operates as a waiver of such condition on the part 
of the company, and it will be liable in case of loss. Miner vs. Ins. Co., 27 
Wis., 693, and earlier cases in this court, approved and followed. 


2. If the policy had been issued upon a promise of the assured that the premises 
would be occupied within thirty days, and they had remained unoccupied for a 
longer time without notice to or consent of the company, ii seems that this 
would have avoided the policy. , 

3. But if, in the negotiations between the agent and the assured, no time was de- 
finitely fixed within which the premises should be occupied, the policy would 
continue valid until the company, by its agent, notitied the assured that it 
elected to cancel the policy, and refunded the premium. 
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W. F. Vitas, for Respondent. 
Smira & Lams, for Appellant. 


Drxon, ©. J. 


The policy is of a form undoubtedly designed to be issued only 
where the buildings and property insured are situate upon premises 
which are occupied. Unoccupied premises or buildings, and property 
situate thereon and themselves unoccupied, would obviously require 
some different form of policy for their insurance against loss or de- 
struction by fire. Either the condition with respect to the premises 
becoming vacant or unoccupied, and so remaining for the period of 
more than thirty days without notice to, and consent of, the company 
in writing, would need to be stricken out, or the written consent of 
the company would be requisite at the time the policy issued. 

But notwithstanding this is so, still it does not follow, because a 
policy in the first form was made out and delivered when the last 
form should have been adopted, that it is void in the hands of the 
insured. If the mistake was that of the agent of the company issuing 
the policy, or the fault, if any, his and not that of the insured, the 
policy will, nevertheless, be valid and the company bound to answer 
for the loss. This principle has been so often asserted by this court 
of late, and is sustained by such an abundance of authority elsewhere, 
that it is needless to dwell upon it. Miner vs. Phoenix Ins. Co., 27 
Wis., 693; McBride vs. Republic Fire Ins. Co., 30 Wis., 562; May vs. 
The Buckeye Mut. Ins. Co., 25 Wis., 291. If the agent who issued 
the policy knew that the premises were unoccupied; if he was so in- 
formed by the assured at the time, then it was his mistake or fault 
that the terms or conditions of the policy did not conform to the facts 
of the case or application presented, as he knew those facts to be. If, 
notwithstanding such knowledge, he issued the policy in form as 
shown, it was a waiver on his part, and through him on the part of 
the company, of any written or printed condition contained in the 
policy respecting the occupation of the premises and which would 
otherwise have gone to avoid the contract or release the company 
from liability. This was expressly so held in the two cases first above 
cited. 

The proofs in this case show that the agent who made out and de- 
livered the policy and received the premium from the plaintiff, knew 
that the premises were unoccupied at that time. The plaintiff so 
testified on his examination as witness before he rested his case. The 
motion for nonsuit was, therefore, properly denied. The case of Wast- 
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men vs. City Fire Ins. Co., 15 Wis., 138, cited by counsel for the com- 
pany to this point, differed very materially in its facts. It appeared 
there that no notice was ever given to the company or its agent that 
the house had become vacant or was unoceupied. And the case of 
Keeler vs. Niagara Ins. Co., 16 Wis. 523, also cited, is not in conflict 
with, hut corroborates the view above expressed. The case of The 
Commercial Ins. Co. vs. Spankneble, 52 IIl., 53, cited by counsel for 
the plaintiff, was almost identical in its facts with the present. It was 
there held that the issuing of the policy containing a similar condi- 
tion and under like circumstances, the agent being informed that the 
premises were unoccupied, bound the company. 

The foregoing remarks seem to dispose of all the points taken and 
objections urged by counsel for the company. The agent himself, 
when brought to the stand, testified that he knew the house was un- 
occupied when he issued the policy, but further testified that the 
plaintiff agreed at the time that the same should be occupied within 
thirty days thereafter. Upon this question there was conflict of testi- 
mony, and the jury, under a proper instruction from the court, found 
the fact for the plaintiff. Counsel for the company also asked another 
instruction on the same subject which was refused, and, as we think, 
properly. It is obvious that the court should not have instructed the 
jury that the policy was void except only in case they found that there 
was an agreement to enter and occupy within the thirty days, which 
was the instruction given. 

There was no testimony tending to show any other fixed or definite 
time within which the plaintiff was to enter. If there was no time for 
that purpose definitely fixed or agreed upon, then it would have be- 
come the duty of the agent to have ascertained the fact and notified 
the plaintiff that the company elected to cancel or considered the pol- 
icy void, because the premises remained unoccupied. Until such 
notice was given and the premium refunded, the contract would have 
remained obligatory upon the company. 

Judgment affirmed. 





Sawyer et al. vs. Ins. Cos. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1873. 


Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 


CHARLES B. SAWYER, Appellant, 
vs. 


T. C. HOAG, Assienee or THE Lumperman’s Insurance 
Company, a Bankrupt. 


———- 


In Error to the Circuit Court of the United States for the Northern 
District of Allinois. 


FERDINAND JAEGER, Plaintiff in Error, 
vs. 


WILLIAM VOCKE, Assienee or THE Germania Insvr- 
ANCE Company, @ Bankrupt. 


Appeal from the Circuit Court of the United States for the Northern 
District of. Illinois. 


MAX A. MEYER, Appellant, 
vs, 


WILLIAM VOCKE, Asstenee or THe Germania Insur- 
ance Company, @ Bankrupt. 


. Capital stock or shares—especially the unpaid subscription—constitute a trust 
fund for the benefit of the general creditors of a corporation. 

. This trust cannot be defeated by a simulated payment of the stock subscription, 
nor by any device short of an actual payment in good faith, 

. An arrangement by which the stock is nominally paid, and the money immedi- 
ately taken back as a loan to the stockholder, is a device to change the debt 
from a stock debt to a loan, and is not a valid payment as against creditors of 


ber — though it may be good as between the company and the stock- 
older. 
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4. Section 20 of the bankrupt act was not intended to enlarge the doctrine of set- 
off beyond what the principles of legal or equitable set-off previously authorized. 


5. A stockholder indebted to an insolvent corporation for unpaid shares cannot 
set off against this trust fund for creditors a debt due him by the corporation, 
The fund arising from such unpaid shares must be equally divided among all 
the creditors. 


The relations of a stockholder to the corporation, and to the public who deal with 
the latter, are such as to require good faith and fair dealing in every transac- 
tion between him and the corporation, of which he is part owner and controller, 
which may injuriously affect the rights of creditors or of the general public, and 
a rigid scrutiny will be made into all such transactions in the interest of credi- 
tors. 


In Sawyer vs. Hoag; Cuas. Hrrcncock and Dant. L. Suorey, for Ap. 
pellant, and J. N. Jewerr, for Appellee. 
In Jaeger vs. Vocke and Meyer vs. Vocke, M. W. Furzer and Cuas. 


Hireucocs, for Appellants, and M. Pence and Jutivs Rosenruat, for 
Appellees. 


Mutter, J., delivered the opinion of the court. 


The Lumberman’s Insurance Company, of Chicago, like most of the 
other local insurance companies of that city, was found to be insol- 
vent after the disastrous fire of October, 1871, and in June, 1872, a 
petition was filed, under which it was declared bankrupt, and the ap- 
pellee appointed assignee. The appellant was a stockholder in the 
company to the extent of fifty shares of one hundred dollars each. 
Among the effects of the company which came to the hands of the as- 
signee was a note of appellant for $4,250, and when payment was de- 
manded of him he produced and offered to set off against this demand 
the certificate of an adjusted loss given by the company to one Hayes 
for $5,000, which had been assigned by Hayes to appellant. This 
certificate was given to Hayes and purchased by appellant at thirty- 
three per cent. of its par value on the same day, namely, January 
25th, 1872, after the insolvency of the company was well known, but 
before any proceedings in bankruptcy had been commenced. Upon 
the refusal of the assignee to consent to this set-off the appellant filed 
the present bill in the District Court to enforce the set-off, in which he 
alleged, among other things, that the note given by him to the insur- 
ance company was for money loaned. 

The assignee, in his answer, denies that the note was for money 
loaned, and avers that it was, in fact, for a balance due by appellant 
for his stock subscription, which had never been paid, and insists that 
such balances constitute a trust fund for the benefit of all creditors of 
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the insolvent corporation, which cannot be made the subject of a set- 
off against an ordinary debt due by the company to one of the credi- 
tors. After the general replication the case was submitted to the Dis- 
trict Court on an agreed statement of facts. The District Court de- 
creed against the complainant, from which he appealed to the Circuit 
Court, which affirmed the decree below, and from that decree it is 
brought by appeal to this court. 

The first and most important question to be decided is whether the 
indebtedness of the appellant to the insured company is to be treated, 
for the purposes of the suit, as really based on a loan of money by the 
company to him, or as representing his unpaid stock subscription. 

The charter under which the company was organized authorized it 
to commence business upon a capital stock of $100,000, with ten thou- 
sand paid in, and the remainder secured by notes with mortgages on 
real estate or otherwise. The transaction by which appellant professes 
to have paid up his stock subscription is, shortly, this : He gave to the 
company his check for the full amount of his subscription, namely, 
$5,000. He took the check of the company for $4,250, being the 
amount of his subscription, less the fifteen per cent. required of each 
stockholder to be paid in cash, and he gave his note for the amount 
of the latter check, with good collateral security for its payment, with 
interest at seven per cent. per annum. Appellant and the company, 
by its officers, agreed to call this latter transaction a loan, and the 
check of the appellant payment in full of his stock, and on the books 
of the company, and in all other respects as between themselves, it 
was treated as payment of the subscription and a loan of money. It 
is agreed that at this time the current rate of interest in Chicago was 
greater than seven per cent., and it is not stated as a fact whether 
these checks were ever presented and paid at any bank, or that any 
money was actually paid or received by either party in the transac- 
tion. It must, therefore, be treated as an agreement between the cor- 
poration, by its officers, on the one part, and the appellant, as a sub- 
scriber to the stock of the company, on the other part, to convert the 
debt which the latter owed to the company for his stock into a debt 
for the loan of money, thereby extinguishing the stock debt. 

Undoubtedly this transaction, if nothing unfair was intended, was 
one which the parties could do effectually as far as they alone were 
concerned. Two private persons could thus change the nature of the 
indebtedness of one to the other if it was found tobe mutually conve- 
nient to do so. And in any controversy which might or could grow 
out of the matter between the insurance company and the appellant 
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we are not prepared to say that the company, as a corporate body, 
could deny that the stock was paid in full. 

And on this consideration one of the main arguments on which ap- 
pellant seeks to reverse the decree stands. He assumes that the as- 
signee in bankruptcy is the representative alone of the corporation, 
and can assert no right which it could not have asserted. The 
weakness of the argument is in this assumption. The assignee is 
the representative of the creditors as well as the bankrupt. He 
is appointed by the creditors. The statute is full of authority to 
sue for and recover property, rights, and credits, where the bankrupt 
could not have sustained the action, and to set aside as void trans- 
actions by which the bankrupt himself would be bound. All this, of 
course, is in the interest of the creditors of the bankrupt. 

Had the creditors of this insolvent corporation any right to look 
into and assail the transaction by which appellant claims to have paid 
his stock subscription ? 

Though it be a doctrine of modern date, we think it now well es- 
tablished that the capital stock of a corporation, especially its unpaid 
subscriptions, is a trust fund for the benefit of the general creditors 
of the corporation. And when we consider the rapid development of 
corporations as instrumentalities of the commercial and business 
world in the last few years, with the corresponding necessity of adapt- 
ing legal principles to the new and varying exigencies of this business, 
it is no solid objection to such a principle that it is modern, for the 
occasion for it could not sooner have arisen. 

The principle is fully asserted in two recent cases in this court, 
namely: Burke vs. Smith, 16 Wallace, 390, and in Burke vs. New 
Albany, 11 Wallace, 96. Both these cases turned upon the doctrine 
we have stated, and upon the necessary inference from that doctrine 
that the governing officers of a corporation cannot, by agreement or 
other transaction with the stockholder, release the latter from his ob- 
ligation to pay, to the prejudice of its creditors, except by fair and 
honest dealing and for a valuable consideration. 

In the latter case, a judgment creditor of an insolvent railroad com- 
pany, having exhausted his remedy at law, sought to enforce this prin- 
ciple by a bill in chancery against the stockholders. The court, by 
affirming the right of the corporation to deal with the debt due it for 
stock as with any other debt, would have ended the case without 
further inquiry. But asserting, on the contrary, to its full extent, 
that such stock debts were trust funds in their hands for the benefit 
of the corporate creditors, and must in all cases be dealt with as trust 
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funds are dealt with, it was found necessary to go into an elaberate 
inquiry to ascertain whether a violation of the trust had been com- 
mitted. And though the court find that the transaction by which the 
stockholders had been released was a fair and valid one, as founded 
on the conditions of the original subscription, the assertion of the 
general rule on the subject is none the less authoritative and emphat- 
ic. (See also Curran vs. State of Arkansas, 15 How., 504; Wood vs. 
Dummer, 3 Mason, 305 ; See ys. Bloom, 19 Johnson R., 456, and 
numerous other cases cited in the brief for the appellees in this case 
and in Meyer vs. Vocke, assignee, decided with this. ) 

In the case before us the assignee of the bankrupt, in the interest of 
the creditors, has a right to inquire into this conventional payment of 
his stock by one of the shareholders of the company ; and on that in- 
quiry, we are of opinion that, as to these creditors, there was no valid 
payment of his stock by appellant. We do not base this upon the 
ground that no money actually passed between the parties. It would 
have been just the same if, agreeing beforehand to turn the stock 
debt into a loan, the appellant had brought the money with him, paid 
it, taken a receipt for it, and carried it away with him. This would 
be precisely the equivalent of the exchange of checks between the 
parties. It is the intent and purpose of the transaction which forbids 
it to be treated as valid payment. It is the change of the character 
of the debt from one of a stock subscription unpaid to that of a loan 
of money. The debt ceases by this operation, if effectual, to be the 
trust fund to which creditors can look, and becomes ordinary assets, 
with which the directors may deal as they choose. 

And this was precisely what was designed by the parties. It di- 
vested the claim against the stockholder of its character of a trust 
fund, and enabled both him and the directors to deal with it freed from 
that charge. There are three or four of these cases now before us in 
which precisely the same thing was done by other insurance com- 
panies organized in Chicago, and we have no doubt it was done by 
this company in regard to all their stockholders. 

It was, therefore, a regular system of operations to the injury of 
the creditor, beneticial alone to the stockholder and the corporation. 

We do not believe we characterize it too strongly when we say that 
it was a fraud upon the public who were expected to deal with them. 

The result of it was that the capital stock of the company was 
neither paid up in actual money, nor did it exist in the form of de- 
ferred installments properly secured. 

It is said by appellant’s counsel that conceding this, it is still a debt 
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due by him to the corporation at the time that he became the owner 
of the debt due by the corporation to Hayes, and, therefore, the proper 
subject of set-off under section 20 of the bankrupt act. That section is 
as follows: “In all cases of mutual debts or mutual credits between 
the parties, the account between them shall be stated, and one debt 
set off against the other, and the balance only shall be allowed or 
paid, but no set-off shall be allowed of a claim in its nature not prov- 
able against the estate: Provided, that no set-off shall be allowed in 
favor of any debtor to the bankrupt of a claim purchased by or trans- 
ferred to him after the filing of the petition.” 

This section was not intended to enlarge the doctrine of set-off, or 
to enable a party to make a set-off in cases where the principles of 
legal or equitable set-off did not previously authorize it. 

The debts must be mutual, must be in the same right. 

The case before us is not of that character. The debt which ap- 
pellant owed for his stock was a trust fund devoted to the payment of 
all the creditors of the company. As soon as the company becam, 
insolvent, and this fact became known to appellant, the right of set- 
off for an ordinary debt to its full amount ceased. It became a fund 
belonging equally in equity to all the creditors, and could not be ap- 
propriated by the debtor to the exclusive payment of his own claim. 

It is unnecessary to go into the inquiry whether this claim was 
acquired before the commission of an act of bankruptcy by the com- 
pany, or the effect of the bankruptcy proceeding. The result would 
be the same if the corporation was in the process of liquidation in 
the hands of a trustee, or under other legal proceedings. It would 
still remain true that the unpaid stock was a trust fund for all the credi- 
tors, which could not be applied exclusively to the payment of one 
claim, though held by the stockholder who owed that amount on his 
subscription. 

Nor do we think the relation of the appellant in this case to the 
corporation is without weight in the solution of the question before 
us. It is very true, that by the power of the legislature there is 
created in all acts of incorporation a legal entity which can contract 
with its shareholders in the ordinary transactions of business as with 
other persons. It can buy of them, sell to them, loan to them, and 
in insurance companies, make contracts of insurance with them, in all 
of which both parties are bound by the ordinary laws of contract. 
The stockholder is also relieved from personal liability for the debts 
of the company. But after all, this artificial body is but the repre- 
sentative of its stockholders, and exists mainly for their benefit, and is 
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governed and controlled by them through the officers whom they 
elect. And the interest and power of legal control of each share- 
holder is in exact proportion to the amount of his stock. It is, there- 
fore, but just that when the interest of the public, or of strangers 
dealing with this corporation, is to be affected by any transaction 
between the stockholders who own the corporation and the corpora- 
tion itself, such transaction should be subject to a rigid scrutiny, and 
if found to be infected with anything unfair toward such third per- 
son, calculated to injure him, or designed intentionally and inequit- 
ably to screen the stockholder from loss at the expense of the general 
creditor, it should be disregarded or annulled so far as it may in- 
equitably affect him. (Lawrence vs. Nelson, 21 New York R., 158.) 

These principles require the affirmation of the decree in the present 
case, and it is according so ordered, 

The cases of Meyer, appellant, vs. Vocke, assignee; and of Jaeger, 
plaintiff in error, vs. Vocke, assignee, from the same court, though 
differing in some of the facts, the latter especially being a suit at law 
brought by the assignee of the bankrupt corporation, in which a set- 
off was pleaded, the principles which govern the cases are the same. 
The case at law was submitted to the court without a jury, and the 


facts found by the court bring it within the doctrines we have just de- 
clared to be applicable to such cases. 

The decree in the case of Meyer vs. Vocke, assignee, and the judg- 
ment in the Jaeger vs. Vocke, assignee, are, therefore, affirmed. 

Mr. Justice Hunt dissented, holding that the transaction was a loan 
by the company to the appellant. 
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COURT OF APPEALS OF NEW YORK, 


DECIDED DECEMBER 9th, 1873. 


MARY A. VAN ZANDT, Execurerx, Respondent, 
vs. 


THE MUTUAL BENEFIT LIFE INS. CO., Appellant. 


Held, that if the act of self-destruction was the willful and voluntary act of the de. 
ceased, he having at the time sufficient power of mind and reason to under- 
stand the physical nature and consequences of such act, and having at the 
time a purpose and intention to cause his own death by the act, it avoided the 
policy. 


Heid, that the real question at issue is, whether he did the act consciously and vo- 
luntarily, or whether from disease his mind had ceased to control his actions, 
and not the degree of appreciation which the deceased had of the moral nature 
of the act. 


Held, that the court below erred in admitting the witness, an expert, to give an in- 
ference from a supposed fact, which inference the jury were capable of drawing, 
and was within their province to draw, without being influenced by the opinion 
of the witness. 


W. F. Coaswett, for Appellant. 


This is an action upon a policy of insurance, issued by the defend- 
ant, on the 8th of March, 1866, to John A. Van Zandt, whereby it 
promised to pay to his executors, administrators or assigns, the sum 
of four thousand dollars within ninety days after notice and proof of 
his death, upon certain conditions—the only material one being that 
“in case he should die by his own hand the policy should be void, 
null, and of no effect.” 

John J. Van Zandt killed himself on the 7th of February, 1870, 
by a pistol shot. The plaintiff sought to take this act out of the con- 
ditions of the policy by showing that Van Zandt was, at the time, in- 
sane, and the questions in the case arise from objections to evidence 
given by plaintiff, and exceptions to the charge of the judge, in refer- 
ence to the subject of insanity. 

1. The court erred in overruling the objections to the questions to 
Mr. Force, in answer to which they were allowed to state that the 
change in the appearance and mental condition, which they had no- 
ticed, had been the subject of comment by himself to others, 
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2. The court erred in allowing the question put to Dr. Dean, 
“ That is, assuming that a person had that form of insanity which 
you denominate melancholia, and had committed suicide, you would 
attribute that suicide to the disease ?” 

The expression of professional opinion by a witness is an infringe- 
ment of the general rule that witnesses must speak only to facts ad- 
mitted ex necessitale rei. It is confined strictly to matters of profes- 
sional skill, and it should not be allowed to usurp the province of the 
jury. 

3. The court erred in instructing the jury that if the deceased's rea- 
soning powers were so far overthrown that he was incapable of deter- 
mining whether the act he was about to do when he took his own life 
was right or wrong, or so that he was not conscious of the moral ob- 
liquity of such act, then the plaintiff was entitled to recover. This 
idea was repeated in several different forms, and as often excepted to. 

It is submitted that the learned judge, in his charge, confounded 
things quite dissimilar, viz., the distinction between the civil and 
criminal responsibility of a person of unsound mind. This is a case 
of civil rights and responsibility, while the judge has applied to it a 
rule borrowed from the criminal law. That a lunatic is liable civiliter 
for his acts, is so well settled as to make if unnecessary to refer the 
court to authority. Should the court, however, desire to see a terse 
statement of the doctrine, I refer to the cases of Weaver vs. Ward, 
Hobart, 189 ; and Krome vs. Schoonmaker, 3 Barb., 647 ; which, al- 
though separated by nearly two hundred and fifty years, speak the 
same language. 

The law is well settled in England in direct opposition to the 
charge of the court. In Borradaile vs. Hunter, 5 Manning and 
Granger, 639, the policy contained a proviso that in case “the as- 
sured should die by his own hands” the policy should be void. The 
jury found that the assured “ threw himself from the bridge with the 
intention of destroying his life, but, at the time of committing the 
act, he was not capable of judging between right and wrong.” It was 
held that the proviso included all acts of intentional self-destruction. 
The same doctrine was re-asserted in Clift vs. Schwabe, 3 Manning, 
Granger and Scott, 437, where the policy contained the proviso that 
it should be void if the assured should commit suicide, and it was 
held that this term embraced all voluntary acts of self-destruction, 
whether criminal or not, and that if A. voluntarily killed himself, it 
was immaterial whether he was or was not, at the time, a responsible 
moral agent, and Pollock, C. B., and Wightman, B., who dissented, 
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did so upon the ground that the term suicide was used, and that if the 
clause had been “ in case the assured shall die by his own hand,” the 
defendant would have been entitled to judgment. See also to the 
same effect Dorway vs. Borradaile, 10 Bevan, 342 ; Dufaur vs. The 
Professional Life Assurance Co., 26 Bevan, 602. The same doctrine 
is held in several of the different States—as Massachusetts, Dean vs, 
The American Life Insurance Co., 4 Allen, 96 ; Cooper vs. Massa- 
chusetts Insurance Co., 102 Mass., 227; Pennsylvania, Hartman ys, 
Keystone Insurance Co., 21 Penn. State Rep., 466 ; Kentucky, St. 
Louis Life Insurance Co. vs. Graves, 6 Bush., 268. 

The doctrine which I insist is the true doctrine, is expressed in the 
defendant’s first request to charge, and is as follows: “That if Mr. 
Van Zandt destroyed his own life, and that such act of self-destruc- 
tion was his voluntary and willful act, he having at the time sufficient 
power of mind and reason to understand the physical nature and con- 
sequences of such an act, and having, at the time, a purpose and in- 
tention to cause his own death by the act, then the policy thereby be- 
comes of no effect, and the defendant is entitled to a verdict.” 

But if I am not correct as to this proposition, the court erred in re- 
fusing the third request of the defendant, and in making the erro- 
neous moral notions of the deceased the criterion. 

The case of Breasted vs. The Farmers’ Loan and Trust Co., 4 
Hill, 73, and 4 Selden, 299, does not conflict with this view nor sus- 
tain the charge of the judge. That case, when before the court on 
demurrer, 4 Hill, 73, was put upon the ground that when the assured 
drowned himself he was of unsound mind and wholly unconscious of 
the act. 

When that case was before the Court of Appeals, it was upon the re- 
port of referees, that the assured threw himself into the Hudson Ri- 
ver while insane, for the purpose of drowning himself, not being men- 
tally capable, at the time, of distinguishing between right and wrong; 
and Judge Willard, who wrote the majority opinion in that court, 
distinguishes that case from Borradaile vs. Hunter by the fact that in 
the latter the jury had found that the assured voluntarily threw him- 
self into the water, knowing at the time that he should thereby de- 
stroy his life, while in the case then before the court the referees had 
not so found. Of course nothing was to be taken by intendment to 
overthrow the judgment. 

That case was put substantially upon the ground that the deceased 
took his life involuntarily, impelled thereto by an insane impulse, and 
so fully within the defendant’s request. 
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The case of Terry vs. The Mutual Life Insurance Co., 15 Wallace 
580, is not authority binding upon this court, and is in conflict with 
the best considered cases in England and elsewhere. 


Gerorce F, Danrorts, for Respondent. 


First.—None of the exceptions in relation to the admission of evi- 
dence are well taken. 

I. It was proper to ask the witness, Saxe, as to the habit of the de- 
ceased in providing for the amusement of his children, and for the 
witness, Perry, to describe his manner and conversation in relation to 
matters of business. Barthelemy vs. The People, 2 Hill, 248-257, 
and note b. 

II. It was proper to ask the witness, Force, if what he noticed 
formed the subject of comment by himself to others. 

III. The evidence of Dr. Dean, of Dr. Sumner, of Dr. Hovey. 

1. The witnesses were physicians of many years’ practice, and had 
paid attention to diseases of the mind. The witnesses were therefore 
competent as experts. 

2. It was proper to put a hypothetical question. 

3. The evidence tended to show that the assumed facts did exist, 
but if they did not, it was immaterial. The answer in such a case 
would be unimportant. 

IV. The question put to Dr. Dean as to “ whether suicide without 
motive or cause would indicate insanity,” was answered by the wit- 
ness in the negative. Crippen vs. Morss, 49 N: Y., 63. 

Second.—No error was committed by the court in refusing to non- 
suit ths plaintiff. ° 

I. There was evidence proper for the consideration of the jury. 

1. The great, and upon any other theory than insanity, unaccount- 
able change in the conduct of the deceased, in his treatment of his 
wife and children, and his friends—his regard for the Sabbath school 
and Church—in the management of business, and his general action. 

2. The circumstances attending his death. 

3. The concurring opinion of the physicians that his condition was 
one of insanity. 

4. The legal presumption is that his death was not caused by a sui- 
cidal act. Mallory vs. Travelers’ Ins. Co., 47 N. Y., 54. 

T hird.—The law was correctly stated by the court to the jury. 

I. He said: “It is so far true on the undisputed facts of the case, 
that the deceased died by his own hand, that the burden of proof is 
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imposed on the plaintiff of proving such insanity on the part of the 
deceased, existing at the time, as will relieve the act of self-destruc- 
tion from the effect of avoiding the policy. Itis not every kind or 
degree of insanity which will so far excuse the party taking his own 
life as to make the company insuring liable. This act of self-destruc- 
tion must have been the consequence of insanity, and the mind of the 
deceased must have been so far deranged as to have made him inca- 
pable of using a rational judgment in regard to the act which he was 
committing. That is to say, it is not enough to show a degree and 
species of derangement of the mind or the existence of disease, the 
ordinary tendency of which is to produce insanity ; nor that the dis- 
ease has progressed so far as to produce mental derangement, but it 
must also be shown that the mental derangement produced the act of 
self-destruction, and the burden of proving this is upon the plaintiff. 
If, in the present case, the deceased was impelled to commit the act 
of self-destruction by an insane impulse, which the reason that was 
left him did not enabie him to resist, or i? his reasoning powers were 
so far overthrown by his mental condition that he could not exercise 
his reasoning faculties on the act he was about to do, and was not ca- 
pable of judging whether the act was right or wrong, the company is 
liable.” 

And again it places it before the jury in these words: “You are 
then to determine this question whether the act of self-destruction, 
which is undisputed in this case, was the result of insanity or not. 
You observe I have instructed you that the company is liable provid- 
ed the deceased was impelled to the act by an insane impulse, which 
the reason that was left him did not enable him to resist, or, (the al- 
ternative is used, ) if his reasoning powers were so far overthrown by 
his mental condition that he could not exercise his reasoning powers 
on the act he was about to do, and could not judge whether the act 
was right or wrong. 

“If you believe from the evidence that the deceased was in either 
of these conditions, and was thereby led to do the act by which he 
died, then he cannot be deemed to have died by his own hand within 
the meaning of the policy.” ; 

And a third time he says: “If the testimony has made it simply a 
doubtful case ; if there is not in your judgment a fair preponderance 
of evidence in favor of the plaintiff’s claim, then the plaintiff is not 
entitled to recover ; but if, on the other hand, you are satisfied, on 
weighing all the testimony bearing on this question, that the deceased 
was insane, and that that insanity, in either of the words I have sug- 
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gested, produced the act of self-destruction, that he was at the time 
incapable of determining whether the act was right or wrong, not 
conscious of the moral obliquity of the act, he cannot be said to have 
died by his own hand, within the meaning of the terms of the policy, 
and therefore the defendant is liable by the condition of the con- 
tract.” 

This was as favorable to the defendant as it had any right to ask. 

1. The words used are not to be taken literally. Welts vs. The 
Connecticut L. Ins. Co., 48 N. Y., 34. 

2. They are words of forfeiture, and must be construed strictly— 
Hill vs. Grange, Plowden, 171; Lofield’s Case, 10 Rep. 106, (b); 
Blackett vs. Royal Ex. Ass. Co., 2 Cr. & Jer., 244, 251—and are to be 
construed against the defendant; Grant vs. Lexington Fire Ins. Co., 
5 Md., 23. 

3. Applying these rules, the words used relate only to criminal acts 
of self-destruction, the “quality of which offense is murder.” Hales 
vs. Petit, Plowden, 261. Suicide involves the deliberate termination 
of one’s existence while in the possession and enjoyment of his mental 
faculties. Self-slaughter by an insane man or lunatic, is not an act 
of suicide within the meaning of the law. Breasted vs. Farmer’s L. 
& T. Co., 4 Hill, 75. The case of Breasted brought up for considera- 
tion the effect of the words relied upon by the defendants to defeat 
this action, but the Supreme Court in 1843 held against the defend- 
ant because the act of the assured which caused his death, “‘ was done 
in a fit of insanity.” The decision and reasoning of the Supreme 
Court was affirmed by this court in 1853, 4 Selden, p. 299, and has 
been, so far as I can learn, followed and approved in all the courts of 
this State. 

To the same effect is Easterbrook vs. Union M. L. Ins. Co., de- 
cided by the Supreme Court of Maine, 1866. 54 Maine, 224. In the case 
last cited, the court made a very full review of the authorities, Eng- 
lish as well as American. And the same doctrine is asserted in Bun- 
yan on Life Insurance, 73; 1 Phillips on Insurance, 503 ; State vs. 
Felter, 25 Iowa, 67. It is also reiterated in Terry vs. Mutual Life In- 
surance Company of New York, 1 Dillon Cir. Ct. Rep., 404. After an 
examination of the English and American authorities, this case was 
taken to the United States Court where it was approved, and the 
judgment affirmed at the December Term, 1872. 15 Wallace, 580; Ins. 
Law Jourl. vol. ii., p. 540. The policy contained language precisely 
similar to that in question. 
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Fourth.—The cause of death is not within the strict letter of the 
provisions of the policy. 

The clause relied upon is in these words: ‘‘In case he shall die 
by his own hand, in, or in consequence of a duel.” 

He did die by his own hand, but not in or in consequence of a duel; 
and the provision is limited— 

1. To death “ by his own hand.” 

2. “In or in consequence of a duel.” 

L. This limitation comports with the general spirit of the policy. 

The very next clause excepts death “ By reason of intemperance,” 
but not all kinds of intemperance, only such as arises “ from the use 
of intoxicating liquors.” 

IL. It comports with the arbitrary but sometimes whimsical differ- 
ences and distinctions to be found in life policies. 

III. The words, being words of forfeiture, must be construed strict- 
ly. And, constituting an exception or reservation, are to be regarded 
as the words of the defendant in whose favor they are made. Lofield’s 
Case, 10 Rep., 106, (b.); Hill vs. Grange, Plowden, 171 ; Blackett vs. 
Royal Ex. Ass. Co., 2 Cr. & Jer., 244, 251. And are to be construed 
against such party. Grant vs. Lexington Fire Ins. Co., 5 Md., 23. 

IV. The construction contended for violates no rule of grammar or 
good sense, 

VY. There is no more reason for supposing that the defendant in- 
tended that its policy should be void, in case the insured died of his 
own hand in any other manner than “ in or in consequence of a duel,” 
than there would be to suppose it intended to except from the benefit 
of its contract, death by reason of intemperance from the use of hot 
water, tea or coffee, or opium. 

VI. If the defendant intended to include death by the hand of the 
insured, however caused, it would have used apt words to express 
such intention, as—“ suicide,” or “by his own hand,” without qualify- 
ing words. Such words are not sued, and they cannot be supplied ; 
for the words used have a clear meaning. 


¢ 


Rapatro, J. 


The policy sued upon in this action contained the usual condition 
that in case the assured should die by his own hand, the policy should 
be void. He took his own life by shooting himself, but the evidence 
tended strongly to show that he was at the time insane. 

The court, among other things, submitted to the jury the question 
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whether the assured was, at the time of his self-destruction, incapa- 
ble of determining whether the act was right or wrong, and not con- 
scious of its moral obliquity. The case distinctly presents the ques- 
tion whether that degree of mental disorder is sufficient to prevent 
the act of self-destruction from operating as a breach of the condi- 
tion and avoiding the policy, notwithstanding that the assured re- 
tained at the time sufficient power of mind and reason to understand 
the physical nature and consequences of the act by which he de- 
stroyed his own life, and it was voluntarily and willfully committed by 
him with the purpose and intention of causing his own death. 

This question is raised by exceptions to the charge, but especially by 
exceptions to refusals of requests to charge, framed with reference to 
the precise point. The charge, considered independently of the re- 
quests, directed the attention of the jury to other inquiries touching 
the sanity of the deceased, in connection with the question of his con- 
sciousness of the moral obliquity of his act, and might be sustained 
as not resting solely upon the question of moral responsibility. But 
the requests to charge and their refusal by the court clearly raised the 
question first stated. 

The defendant’s counsel, among other things, requested the court to 
charge, that if the act of self-destruction was the voluntary and will- 
ful act of the deceased, he having at the time sufficient power of mind 
and reason to understand the physical nature and consequences of 
such act, and having at the time a purpose and intention to cause his 
own death by the act, it avoided the policy. This request was re- 
fused and an exception was duly taken. The rule is well settled in 
England in conformity with the request. It is there held that a vol- 
untary and intentional self-destruction by the insured is within the 
proviso, notwithstanding that he was at the time incapable of appre- 
ciating the moral quality of the act, and that his capacity to appreci- 
ate its moral nature is not a material question, except as bearing upon 
the inquiry ‘whether he had sufficient mental capacity to understand 
its physical consequences, and was in possession of his power of will. 
The leading cases upon this subject are Borradaile vs. Hunter, 5 Man. 
& Gr., 639; and Clift vs. Schwabe, 3 Man., Gr. & Scott, (‘3 C. B.,) 437. 

According to those decisions, to take a case out of the proviso, the 
party must have been insane to such a degree as to render him un- 
conscious that the act he did would cause his death, or he must have 
committed it under the influence of some insane impulse which he 
could not resist. His mind must have been so far gone that it was 
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not moving to the act. It is not sufficient that his moral sense was 
so impaired as to deprive the act of its criminal charaeter. 

It is contended that the case of Breasted vs. The Farmers’ Loan 
and Trust Co., 4 Hill, 73, and 8 N. Y., 299, establishes a different 
doctrine in this State. In 4 Hill, 73, the case came before the court 
on demurrer to a replication, which averred that when the assured 
drowned himself he was of unsound mind, and wholly unconscious of 
the act. Nelson, Ch. J., in delivering the opinion of the court, placed 
the decision upon the ground that speaking legally, such drowning 
was no more the act of the assured than if he had been impelled by 
irresistible physical power. The learned judge also intimates that the 
connection in which the words stand in the policy, would seem to in- 
dicate that they were intended to express a criminal act of self-de- 
struction, as they are found in conjunction with the provisions relat- 
ing to the termination of the life of the insured in a duel, or his exe- 
cution as a criminal. But he does not place the decision on that 
ground, nor could it well stand there if the language of the policy in 
that case was the same as in the present, because in this policy the 
provisions in conjunction with which the words are used relate as well 
to acts not criminal as to criminal acts; the same sentence embracing 
the visiting of prohibited territories, engaging in service upon the 
seas, or in military service, death from intemperance, etc. Item, max- 
im noscitur a sociis cannot, therefore, afford a reliable rule of inter- 
pretation. See opinion of Grover, J., in Bradley vs. Mut. Benefit Life 
Ins. Co., 45 N. Y., 434. In 8th N. Y., 299, the case of Breasted came 
before the Court of Appeals on appeal from the decision of the Su- 
preme Court upon the demurrer, and also upon a judgment on the 
report of the referee on issues of facts which had been joined in the 
action. The referee had found that the assured threw himself into 
the river, while insane, for the purpose of drowning himself, not be- 
ing mentally capable at the time of distinguishing between right and 
wrong. There was no finding that the act was voluntary or willful. 
Such a finding would have established that the man was not deprived 
of his power of will, and that he could have restrained himself from 
the commission of the act, and would have negatived any insane im- 
pulse which he could not resist. Bearing in mind the well-established 
principles upon which judgments based upon findings of fact by a 
court or referee are reviewed in this appellate tribunal, and that 
in regard to matters of fact all intendments of which the evidence in 
the case, or the findings, are fairly susceptible, must be in support of 
such judgments, and that the finding in general terms of insanity, 
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may have comprehended a deprivation, not merely of moral sense, 
but of any rational will, the court could hardly have come to any 
other conclusion than it did. The whole reasoning of the opinion of 
Willard, J., which prevailed over the dissents of Gardner, Jewett, and 
Johnson, JJ., shows that he regarded the point raised upon the de- 
murrer, viz., that the assured at the time of destroying his own life 
was of unsound mind and wholly unconscious of the act, and that 
presented by the finding, as identical, and that the learned judge re- 
garded the finding as establishing that the insured was so insane as 
not to be capable of forming an intention, and that he had not sufficient 
mind to concur in the act. The learned judge does not undertake to 
overrate the case of Borradaile vs. Hunter, and Clift vs. Schwabe, but 
expressly distinguishes those cases from the one before him by point- 
ing out that they assumed that the act was voluntary, which fact he 
holds that the finding in the case of Breasted failed to establish. A 
finding in the language of the request in the present case, that the de- 
ceased had sufficient power of mind and reason to understand the 
physical nature and consequences of the act, and that he committed 
it voluntarily and willfully, and in pursuance of a purpose and inten- 
tion thereby to cause his own death, would have established that in- 
sanity did not exist to such a degree as to prevent him from forming 
an intention, or being conscious of the act he was doing. It would 
have established that his mind did concur with the act, and that this 
being voluntary, was not the result of any insane impulse or want of 
power of self-control. Whether so much power of reasoning and of 
self-control could be left in a mind so impaired as to be incapable of 
appreciating the moral obliquity of the crime of suicide, is rather a 
scientific than a legal question. 

Judge Willard, in the Breasted case, 8 N. Y., 305, expresses the 
opinion that a man so insane as to be incapable of discerning between 
right and wrong, can form no intention. This, it must be observed in 
passing, is a much broader proposition than that the failure to appre- 
ciate the wrong of a particular act evinces a total deprivation of rea- 
son, The loss of moral sense, even to that extent, in one who had 
previously possessed it, would undoubtedly be a fact bearing strongly 
upon the question whether he retained his other faculties. But in the 
practical administration of justice in cases of this description, it seems 
to usa dangerous doctrine to hold that the attention of the jury 
should be directed principally to the degree of appreciation which 
the deceased had of the moral nature of his act, and that this question, 
most speculative and difficult of solution, should be made the test by 
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which it should be determined whether he had knowingly and volun- 
tarily violated the condition of his insurance. The real question is, 
whether he did the act consciously and voluntarily, or whether from 
disease his mind had ceased to control his actions. Supposing a man 
to be in possession of his will and of the ordinary mental faculties 
necessary for self-preservation, but that his mind has become so mor- 
bidly diseased on the subject of suicide that he cannot appreciate its 
moral wrong, and in this condition of mind he takes his own life 
voluntarily and intentionally, perhaps with the very object of secur- 
ing to his family the benefits of an insurance upon his life, it is difficult 
to say that this is not a death by his own hand within the meaning 
of the policy. It has been doubted whether public policy would per- 
mit an insurance covering the case of intentional suicide by the as- 
sured while sane. But however this may be, no rational doubt can 
be entertained that a condition exempting the insurers from liability in 
case of the death of the assured by bis own hand, whether sane or in- 
sane, would be valid if mutually agreed upon between the insurer and 
the insured. When nothing is said in the policy with respect to insanity, 
the words “ die by his own hand ” in their literal sense comprehend all 
cases of self-destruction. The exceptions which have been engrafted 
upon these words by judicial decisions must rest upon the ground 
that the excepted cases could not have been within the meaning of 
the parties to the policy. The intent on the part of the insurer in in- 
serting the conditioh is evident. The policy creates in the assured a 
pecuniary interest in his own death. To aman laboring under the 
pressure of poverty and the urgent wants of a dependent family, or 
of inability to discharge sacred pecuniary obligations or other similar 
causes, the policy offers a temptation to self-destruction. To protect 
the insurers against the increase of risk arising out of this temptation 
is the object for which the condition in question is inserted—per 
Maule, J.,5 M. & Gr., 653. The condition ought, therefore, be so 
construed as to exclude only those cases in which these motives could 
not have operated, such as accident or delirium. (Jbid.) So far as 
considerations of public policy have any place in determining such a 
question, they are undoubtedly in favor of confining the exceptions 
tu the condition to cases in which the self-destruction is clearly shown 
tu have been accidental or involuntary. 

I do not find that any of the cases have gone so far as to adjudicate 
that a mere want of capacity to appreciate the moral wrong involved 
in the act, when it was voluntary and intentional, unaccompanied by 
any want of appreciation of its physical nature and consequences, or 
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by any insane impulse, or want of power of will or self-control, is 
sufficient to take a case out of the proviso. 

The contrary has been held in several cases, and the doctrine of 
Borradaile vs. Hunter adopted. Dean vs. The American Mutual Life 
Ins. Co., 4 Allen, 96 ; Draper vs. The Massachusetts Mutual Life Ins- 
Co., 102 Mass., 227 ; Nimick vs. Ins. Co.,10 Am. Law Reg., N. S., 

. 102; Gay vs. Union Mutual Life Ins. Co., 9 Blatchford, 142; 2 Big- 
elow, Life and Acc. Cases, p. 4; Wharton & Stille, Med. Jur., sec. 
240 ; Fowler vs. The Mutual Life Ins. Co. of N. Y., 4 Lansing, 202. 
In the case of St. Louis Mut. Ins. Co. vs. Graves, 6 Bush., (Ky.,) 
268, the Court of Appeals of Kentucky was equally divided. 

The only case cited in support of the respondents’ view, in addition 
to the case of Breasted vs. The Farmers’ Loan and Trust Co., which 
has already been commented upon, is the case of Terry vs. The Mu- 
tual Life Ins. Co., 15 Wallace, 580. But it will be found upon an 
examination of that case that the question of the capacity of the de- 
ceased to appreciate the moral character of the act was not involved, 
and that all that is said upon that subject in the opinion is obiter. 
The judge at the trial expressly instructed the jury that it was not ev- 
ery degree of insanity which would so far excuse the party taking his 
own life as to make the party insuring liable, but that the mind of the 
deceased must have been so far deranged as to have made him inca- 
pable of using a rational judgment in regard to the act he was com- 
mitting, or he must have been impelled by some insane impulse which 
the reason that was left him did not enable him to resist. Not a 
word was said to the jury in respect to his consciousness of the mo- 
ral quality of the act. 1 Dillon, C. C. R., 404. The requests to 
charge which were refused required the submission to the jury only of 
the question of the capacity of the deceased to understand the na- 
ture and consequences of the act, and did not require them to find 
that it was voluntary, and therefore did not exclude the hypothesis of 
an insane impulse which he could not resist. 

The questions raised by the exemptions in that case differ widely 
from the present, and the judgment therein is not inconsistent with 
the doctrine of Borradaile vs. Hunter, and the other cases cited. 
The opinion delivered in the Supreme Court in the Story case con- 
tains same general language, which goes far beyond the charge in the 
Circuit Court, and was not necessary to sustain the judgment. I re- 
fer to that part of the opinion which is relied upon in the points of 
the respondent in this case, and in which the learned judge says that 
“if the death is caused by the voluntary act of the assured, he know- 
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ing and intending that his death shall be the result of his act, but 
when his reasoning faculties are so far impairel that he is not able 
to understand the moral character, the general nature, consequences 
and effect of the act he is about to commit, or when he is impelled 
thereto by an insane impulse which he has not the power to resist,” 
the insurer is liable. 

The precise effect of this passage is not very clear to us, as it in- 
cludes several conditions which can hardly co-exist. It can be con- 
ceived that the act might have been voluntary and the self-destruc- 
tion intentional, though the assured failed to appreciate its moral 
character ; but it is difficult to conceive how the act could have been 
voluntary and intentional when the faculties of the deceased were so 
impaired that he was not able to understand “the general nature, 
consequences and effect of the act he was about to commit,” or when 
he was impelled thereto by an insane impulse which he had not the 
power to resist. 

Even if the decision in the Terry case were an authority binding 
upon us we should not regard it as overruling the case of Borradaile 
vs. Hunter, and kindred cases. The first request to charge was 
framed in accordance with the doctrine of those cases, and we think 
that it should have been granted. 

An exception to a ruling upon evidence is also urged on the part 
of the appellant. On the trial the following question was put by the 
plaintiff's counsel to Dr. Dean, as medical witness called on the part 
of the plaintiff : 

“ Assuming that a person had that form of insanity which you 
denominate melancholia, and had committed suicide, you would at- 
tribute that suicide to the disease ?” 

This question was objected to and admitted, and the witness an- 
swered, ‘“‘ Yes, I should attribute it as the result of insanity.” 

We think that the exception to the admission of this evidence was 
well taken. The question called not for any fact or information 
peculiarly within the knowledge of an expert for the purpose of guid- 
ing. the jury in coming to a conclusion, but for the inference of the 
witness from a supposed fact, which inference the jury were capable 
of drawing, and which it was within their province to draw, if justi- 
fied by the facts proved, without being influenced by the opinion of 
witness. Kennedy vs. The People, 39 N. Y., 255-7. 

There should be a new trial with costs to abide the event. 

All concur. 
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COURT OF APPEALS OF NEW YORK, 


DECEMBER TERM, 1873. 


ANNA M. McCLURE, Execurrix, erc., Respondent, 


vs. 
THE MUTUAL LIFE a CO., Appellant.* 


Held, that the rule in regard to nonsuits is that they are appropriate in cases 
where there is no evidence, and in cases where there is some evidence tending 
to show a fact, but insufficient to warrant a jury in finding in accordance there- 
with, and where, should the jury so find, it would be the duty of the court to 
set aside the verdict. 


Held, that sanity is the normal condition of man, and is presumed as to each indi- 
vidual. Self-destruction is often perpetrated by the sane, and insanity cannot 
be presumed from the mere commission of the act. 


John ©. McClure, husband of the plaintiff, was insured by the 
Mutual Life Insurance Company of New York, on the 16th of April, 
1859, in the sum of $2,000. The proofs of death produced at the 
trial showed that the assured came to his death December 24th, 1870, 
from hemorrhage, caused by a cut across the throat. The evidence 
showed that the wound must have been caused by a razor in the hand 
of the deceased. To meet the proof of self-destrcution, the plaintiff 
attempted to show the insanity of the deceased at the time. Plaintiff 
showed that a short time previous to the death of deceased, he said 
his head ached badly; his eyes were red and bloodshot; he was un- 
sociable ; his appearance had undergone a marked change; he seemed 
agitated. Defendant introduced evidence to show that up to within 
a day or two of his death nothing unusual was noticed in his appear- 
ance and conversation. Defendant.also gave evidence showing the 
commission of various crimes by the deceased, and that several of 
them were detected, and the fact of their detection communicated to 
him just before his death. The deceased was insolvent; had appro- 
priated to his own use $4,700 belonging to a plank road company, of 


* Decided December 9th, 1873. 
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which he was treasurer; had obtained $5,000 by forgery of a name 
upon a bank-note; he had also obtained other amounts by forgery; 
one of $6,000 was discovered the week he committed suicide. 

At the close of the case defendant’s counsel moved for a nonsuit 
This motion was granted and an exception was taken by the plain- 
tiffs counsel. Plaintiffs counsel asked the court to submit the ques- 
tion to the jury “ whether McClure was at the time of the commission 
of this act insane or not.” The court refused so to do, and plaintiff's 
counsel excepted. Plaintiff's counsel also asked the court to submit 
to the jury the question “ whether this act was McClure’s voluntary 
act;” also to submit the question “ whether McClure committed the 
act at all of cutting his throat—the physical act.” The court refused 
to submit any of said questions to the jury, (the plaintiff excepted to 
each of these rulings,) and granted the nonsuit, to which the plaintiff 
excepted. 

The court directed the case and exceptions to be heard at the Gen- 
eral Term, in the first instance. At the General Term, in the city of 
Albany, for the month of March, 1873, the decision of the Circuit 
Court was reversed and a new trial ordered, with costs to abide the 
event. From the order of the General Term granting a new trial, 
the defendant appealed to this court, making the usual stipulation, 
that in the event of the order for the new trial being affirmed, judg- 
ment absolutely should be entered against them. 


JouieNn T. Davies and R. W. Pecxuam, Jr., for Appellant. 


I. The evidence objected to was properly admitted. 

1. Declarations of a party to the record, or of one indentified in in- 
terest with him, are admissible as evidence against such party. Green- 
leaf on Ev., vol. 1, § 171; Smith vs. Morgan, 2 M. & Rob., 257 ; Ten- 
ney vs. Evans, 14 N. H., 343. 

2. The plaintiff is not only executrix, but is also the widow and the 
sole devisee and legatee under the will of John C. McClure, and her de- 
clarations are admissible as being those of a party in interest as well 
as to the record. 1 Greenleaf on Ev., § 180; 1 Phillips on Ev., 486 ; 
1 Greenleaf on Ey., § 172; Farmers’ Bank vs. Cowan, 2 N. Y. Court 
of Appeals Decisions, Abbott; Rockwell vs. Merwin, 6 N. Y. R., 166. 

3. The admission of the testimony of Mulligan, the coroner, if error, 
could not have affected the mind of the judge, and contributed in no 
wise to the result of the action. The same facts were afterward 
proved by the plaintiff on the trial. Norris vs. Badger, 6 Cowen, 449. 
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If no injury has been done to the excepting party by the admis- 
sion of improper or immaterial evidence, the court will not grant a 
a new trial. Wilson vs. Wilson, 4 Keyes, 413 ; Ashley vs. Marshall, 
29 N. Y., 503; Murray vs. Smith, 1 Duer, 433; Shorter vs. The 
People, 2 Coms., 193; Page vs. Ellsworth, 44 Barb., 636 ; Hunting- 
don vs. Conkey, 33 Barb. 218, 228; Forrest vs. Forrest, 25 N. Y., 
501, 510 ; Lowerey vs. Egerton, 3 Bos., 505. 

The nonsuit was granted upon evidence offered by both parties. 
The facts which the testimony of Mrs. McClure before Coroner Mulli- 
gan was offered to prove, having afterward been proved by her as a 
witness in this case, stood upon the latter proof as established. 

II. The extent of the impression produced upon the witness’s mind 
by the occurrences to which she had been testifying, was not evidence 
of anything. The jury or the judge were to estimate the impression 
produced upon their own minds by these facts. 

III. The rule as to what a non-professional witness may testify to 
in cases of disputed sanity, is laid down in Clapp vs. Fullerton, 34 N. 
Y., 195; see also O’Brien vs. The People, 36 N. Y., 276; Deshon vs. 
Merchants’ Bank, 8 Bos., 461. 

IV. In regard to the refusals of the judge to submit certain ques- 
tions of fact to the jury, the facts were clearly proved to be such as 
were assumed by the judge, and had the jury given a verdict in op- 
position to the position assumed by him, there could not be found in 
the case sufficient evidence to support such a verdict. 

The evidence introduced to show insanity at the time to which 
the witness Reynolds testifies, is insufficient. The conduct and 
condition of McClure is not surprising to us, who can imagine 
the remorse under which he was laboring in consequence of his 
pecuniary condition, and the certainty of the discovery of his crimes 
before many days. The forgery of the Reed note had been discovered 
and he had been charged with it. His note to Titus, the broker, 
came due in two days. His fraudulent draft on the Commercial Bank 
would soon be discovered, and it was discovered on the following day. 
Failure to provide funds to pay interest would result in the discovery 
of the forgery of the Pohlman satisfaction piece; the embezzlement 
of Mr. Scholl’s bonds and those of Mr. Reed, and these detections, 
would be followed by the discoveries of the forgeries of the Plank 
Road and the Wormley satisfaction piece. 

There is no evidence tending to establish in the smallest degree 
any insanity on the part of John C. McClure at the time of his death. 
Mere sickness or physical weakness is no evidence of insanity. There 
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is nothing in the case to show the existence of any msane delirium 
under which the deceased labored; no hallucination; no command to 
self-destruction that he believed himself divinely compelled to obey. 

His physical condition is accounted for by his natural anxiety with 
regard to his financial condition, his contemplation of the act of 
suicide, and the effects of the dose of laudanum taken by him; and his 
mental condition was undoubtedly due to the perpetration of his nu- 
merous crimes, and to their discovery and notoriety immediately before 
his death. 

There is no evidence that the act of cutting his throat was done 
by him in a delirium or frenzy. There is no evidence showing the 
existence in the mind of the deceased of an imagined fact that can be 
said to have been the basis of an erroneous premise in any mental 
operation, nor a single instance in which his mitid refused to evolve 
a correct logical and natural conclusion from actual facts existing as 
premises for the mental action. 

Y. By authority and on principle, the proper construction of the 
words “die by his own hand” in the policy in question, is that, to 
hold the company thereon, the plaintiff must show that the deceased, 
if he killed himself, took his own life by an act that was not voluntary— 
that is, not the result of an exercise of his will—and that it must have 
been accidental, or committed while the deceased was in a fit of de- 
lirium or frenzy. 

The company is liable : 

1. When the self-destruction is accidental. 

2. When the deceased is so far under the influence of delirium as 
to be incapable of appreciating the nature and physical consequences 
of his own act. The rule has been firmly settled by weight of au- 
thority that no degree of insanity short of that producing such a state 
of delirium, is a bar to the forfeiture of a policy by suicide of the 
insured. Borradaile vs. Hunter, 5 Man. & Gr., 639, (44 Eng. Com. 
L., 335 ;) Clift et al. vs. Schwabe, 3 Man. & Gr. and Scott, 437, (54 
Eng. Com. L., 437 ;) Dufaur vs. Professional Life Ins. Co., 25 Bevan, 
602; Dean et al. vs. American Mutual Life Ins. Co., 4 Allen, 96; Coop- 
er vs. Massachusetts Mutual Life Ins. Co., 102 Mass., 227; Alex. Ni- 
mick et al. vs. Mutual Life Ins. Co., Amer. Law Reg., (N. 8.) vol. 10, 
No. 11, p. 101; Haltman vs. Keystone Ins, Co., 25 Penn., 466; Admr’s 
of Billmeyer vs. Guardian Mutual Life Ins. Co., U. S. Cir. Ct., Wes- 
tern Dist. of Penn., June, 1872, (not reported ;)-Gay vs. Union Mu- 
tual Life Ins. Co., 9 Blatchford, 142 ; 2 Bigelow Life and Accident In- 
surance Cases, 4; Eastabrook vs. Union Mutual Life Ins. Co., 54 
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Maine, 224; Breasted vs. Farmers’ Loan and Trust Co., 4 Hill, 73 and 
4 Selden, 229; Fowler vs. Mutual Life Ins. Co. of New York, 4 Lans., 
202; Freeman vs. People, 4 Denio, 9; Willis vs. The People, 32 N. Y., 
715. 

The words “ die by his own hand” imply, first, the presence in the 
mind of the actor of an intention to exert an organ or limb for the pur- 
pose or with the knowledge of producing death to himself. Second, 
the execution of that intention, with the result of death to the actor. 

No matter how diseased the mind may be, if the intention spoken 
of be present the person dies by a hand that is his own, recognized 
by him to be the agent of his mental resolve. He knows the nature 
and consequence of his own act. 

VI. If there be any ambiguity in the words of the contract, that 
construction should be adopted that is most evident from the words 
employed, as well as most in accordance with public policy. 

VII. There is no presumption of law that suicide arises from insani- 
ty. Terry vs. Mutual Life Ins. Co. of N. Y., 2 Bigelow, 31; Nimmick 
et al. vs. Mutual Life Ins. Co., (supra ;) Coffey vs. Home Life Ins. 
Co., recently decided, N. Y. Superior Court, Gen. Term, (not re- 
ported ;) Bliss on Life Ins., § 378, also §§ 224, 226, 233 and 238. 

VIII. If the deceased took laudanum with the intention of destroy- 
ing his own life, at the time of such taking having sufficient mental 
capacity to understand the physical nature and consequences of his 
own act, the policy is avoided, although his life was finally sacrificed 
by himself while laboring under a fit of delirium caused by the effects 
of the laudanum. 

IX. The proofs relied upon to establish insanity are uncertain and 
insufficient, and are completely met and explained by the uncontra- 
dicted evidence of the defendant, so as to leave no case to be sub- 
mitted to the jury. 


S. O. Sueparp, for Respondent. 


I. The circuit judge erred in refusing to submit to the jury these 
several questions as requested by the plaintiff's counsel; and if there 
was evidence offered by the plaintiff upon these issues, sufficient to 
authorize a verdict in her favor, the court should have submitted them 
and each of them to the jury. Stuart vs. Simpson, 1 Wend., 376 ; 
Labar vs. Koplin, 4 Com., 549. 

II. The evidence of Mulligan, coroner, who held an inquest upon 
the testator, and who testified only upon his recollection and without 
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his minutes to the testimony of witnesses sworn upon the inquest, was 
hearsay only, and should not have been received. Upon the evidence 
of Mulligan, McNaughton and Fonda, the jury might or might not 
have found the act to have been committed by McClure, and the ques- 
tion should be submitted to them. 

IIL, Upon the principal question at issue in this case, the insanity 
of the testator at the time of the commission of the act, “ whether the 
act if committed by McClure was his voluntary act,” the plaintiff es- 
tablishes facts and circumstances all bearing more or less strongly 
upon these questions, by several witnesses. It was the exclusive 
province of the jury from these to decide upon the question of fact de- 
ducible therefrom. It was not the province of the court. 

IV. The circuit judge erred in nonsuiting the plaintiff upon the 
whole case on motion of the defendant’s counsel. Although a non- 
suit may be granted on the testimony adduced by the defendant, yet 
this should only be where a verdict for the plaintiff would be against 
the clear weight and effect of the defensive evidence. Rudd vs. Davis, 
3 Hill, 288; Labar vs. Koplin, 4 Comstock, 549. 

It is not enough to justify a nonsuit that a court upon a case made, 
might, in the exercise of its discretion, grant a new trial. It is only 
where there is no evidence in law which, if believed, will sustain a 
verdict, that the court is called upon to nonsuit. And the evidence 
maybe sufficient in law to sustain a verdict, although so greatly 
against the apparent weight of evidence as to justify the granting of 
a new trial. Colt vs. Sixth Avenue Railroad, (4 Sickels,) 49 N. Y. 
Rep., 671. 

The affirmative evidence offered by the defendant tended to show: 
1st, fraudulent transactions on the part of McClure ; 2nd, the use of 
laudanum by him. The theory of the defense was that the laudanum 
accounted for his changed appearance, and the former established the 
fact that remorse and the fear of detection prompted the act of self- 
destruction, and not insanity. But all these were theories, mere possi- 
bilities; remorse or fear of detection may have culminated in insanity; 
his errors may have been the result of mental derangement or they 
may have been the cause. It was the province of the jury to say 
whether or not these circumstances accounted for the condition of Mc- 
Clure. The whole affirmative evidence of the defense, if it proves 
anything, almost furnishes evidence per se of insanity. 

The rule of law applicable to this issue, «.. laid down by the Supreme 
Court of the United States, is in the opinion of Mr. Justice Hunt. 
Mutual Life Ins. Co., of New York, vs. Mary Terry, Albany Law 
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Journal, 1873, p. 313; 2 Insurance Law Journal, 510. The question 
of sanity or insanity, whether the act of McClure was voluntary or not, 
is not a question of law or of science, but for the jury to determine. 

There was ample evidence in this case for the consideration of the 
jury, and the court should not assume to determine, as a matter of 
law, that this act was the voluntary, intentional, criminal act of Me- 
Clure. 


Grover, J. 


The policy upon which the action was brought contains the follow- 
ing clause: “ Provided always, and it is hereby declared to be the 
true intent and meaning of the policy, and the same is accepted by 
the assured upon the express conditions that in case the said John C, 
McClure shall die by his own hand, then this policy shall be null and 
void and of no effect.” The evidence proved satisfactorily that the 
wound which caused the death of the assured was self-inflicted with 
the intention of effecting that result. It is unnecessary to determine 
whether the testimony of the plaintiff, given upon the inquest before 
the coroner, which was before the probate of the will, and before she 
became executrix, was competent evidence for the defendant, as she 
in a subsequent stage of the trial testified in substance to the same 
facts. 

A defense to the action having been thus prima facie established, 
to obviate it the plaintiff attempted to prove that the testator was, at 
the time of inflicting the wound, insane. If the testimony given for 
this purpose was such as rendered that question proper for the deter- 
mination of the jury, the judge should have submitted it to them, and 
the nonsuit was erroneous. The rule in regard to nonsuits is the 
same as in directing verdicts. The one or the other which is appro- 
priate to the case should be done in cases where there is no evidence, 
and in cases where there is some evidence given tending to show the 
fact but insufficient to warrant a jury in finding in accordance there- 
with, and where, should the jury so find, it would be the duty of the 
court to set aside the verdict, not in the exercise of its discretion, for 
the promotion of justice, but upon the ground that it was not war- 
ranted by the testimony. 

Before examining the testimony in the present case, it may be well 
to refer to some elementary rules, by which the sufficiency of the 
testimony to sustain a verdict finding the assured insane at the time 
of inflicting the wound must be tested. 

As sanity is the normal condition of man, it is presumed as to each 
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individual; it was therefore incumbent upon the plaintiff to overcome 
this presumption by proof tending to show that the assured was in 
fact insane. As experience has shown that self-destruction is often 
perpetrated by the sane, insanity cannot be presumed from the mere 
commission of this act. There has been considerable discussion in the 
courts in this class of cases as to the degree of insanity necessary to 
take the case out of the provision in question, and others of a similar 
import, and upon this question the cases are somewhat conilicting. In 
the present case it is unnecessary to determine which of the rules con- 
tended for is correct, as there was no evidence tending to show that 
the deceased, if he had sufficient will to control his conduct, and in 
this condition determined to destroy his life, and knew that the act 
committed by him. would produce that result, and did the act for 
that purpose, was incapable of determining whether the act of self- 
destruction was right or wrong. The conflict in the cases is, whether 
the assured must have capacity far the latter to bring the case within 
the provision of the policy in question. As this question is not in- 
volved in the case, I shall not discuss or express any opinion in re- 
gard to it. Another rule in the application of circumstantial evidence 
must be kept in mind: that is, that any fact or circumstance equally 
consistent with two opposite hypotheses, must be disregarded in de- 
termining as to the truth of either. 

Tested by these rules I think the testimony insufficient to sustain 
a verdict finding that the assured was insane at the time of inflicting 
the wound. It was proved that the assured, down to a short time 
preceding his death, was a genial, social, apparently happy man; 
that during this short interval there was an entire change in all these 
respects ; that he became taciturn, apparently absent-minded, moody 
and externally unhappy, complaining of severe neuralgic pain in his 
head. This great change attracted attention, and to a certain extent 
excited remarks from those who observed it. But the proof given 
showing that the assured was greatly embarrassed in his financial 
affairs—that he had appropriated to his own use money entrusted to 
_him for investment by others; that he had made a similar use of 
money received by him, as treasurer of a plank-road company, 
which he was wholly unable to restore ; that he had, for the purpose 
of raising money, committed forgeries, in one of which he was de- 
tected; that he could no longer prevent the discovery of others—fully 
accounts for this change as well as for his nervous restlessness and 
haggard appearance. All this is more naturally attributable to his 
knowledge of his deplorable situation, than to insanity. 
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His replies to those who called to see him upon business, that they 
must call at another time, as he could not sufficiently collect his 
thoughts to attend to such matters, tend to prove him sane rather 
than otherwise, as they show that he perfectly understood his mental 
condition, and fully comprehended the objects of those calling for 
business purposes. I am unable to discover a single fact in the con- 
duct or language of the assured during this short interval, considered 
in the light of his situation as known to him, which is inconsistent 
with his sanity. 

We have already seen that insanity cannot be presumed from the 
mere act of voluntary self-destruction. 

The order of the General Term must be reversed, and the judg: 
ment entered upon the nonsuit affirmed. 

All concur. 





CASES DECIDED IN THE LOWER COURTS. 


PAYMENT OF PREMIUMS BY MEDICAL EXAMINATIONS. 


Superior Court of Cincinnati.—General Term, January, 1874. 


JAMES H. BUCKNER 
vs. 


MASON GROSVENOR. 


A general agent of a life insurance company, who received for his services a per- 
centage upon policies procured and renewals thereof, agreed with a physician 
that if he would take out a policy on his life in such company for the sum of 
$5 000, payable in fifteen years, or on the death of the insured, to his legal re- 
presentatives, if death should happen sooner, at a certain rate of premium, 
payable annually, and if not so paid, the policy to become void, he, such agent, 
would furnish him applicants for insurance to be medically examined at three 
dollars each, enough to pay to him, the agent, the annual premiums during the 
time the policy had to run, upon which agreement such physician took out 
such policy, the premiums payable to the company in cash, and paid the pre- 
miums to the agents by such medical examinations for two years and a half, 
when the agent sold his agency to oth.rs, who, against his recommendation, 
declined to continue to furnish the insured with applicants for examination, 
and appointed avother examining physician, whereupon the insured, without 
requesting the agent to pay the same, suffered his policy to lapse for non-pay- 
ment of the first premium thereafter. 

Held, that the measure of damages in an action by such insured against such 
agent, was the amount of the premium due and for the non-payment of which 
the policy was suffered to lapse, with interest thereon, it having been the duty 
of the insured, if he desired the insurance to continue, to have paid in cash to 
the company each premium as it became due, and then to have looked to such 
agent for repayment of such premiums, 


Sayer & Savuer, for Plaintiff. 
ScarsoroueH & Wituiums, for Defendant. 


Yarte, J. 


This case comes before us for decision by observation from Special 
Term upon the testimony. 

The suit is by Buckner to recover of Grosvenor the sum of $2,009, 
with interest, upon the following state of case: Prior to, on, and 
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after November 15th, 1866, Grosvenor was the general agent of the 
life department of the Aitna Insurance Company, with no authority 
to appoint examining physicians, to examine applicants for life insur- 
ance, without the approval of the company at Hartford, Connecticut. 
Buckner desired to and did, on the day above mentioned, effect an in- 
surance upon his life in the sum of $5,000, payable in any event in 
fifteen years, and sooner, to his family, in case of his death before 
that time, for an annual premium, payable half cash, of $378.50, be- 
ginning on November Ist, 1866. Dr. Sherwood was then, and for 
some time afterward, the regularly appointed examining physician of 
the company in this city, (Cincinnati.) Dr. Buckner was then a 
practicing physician, competent and in good standing in the city. He 
desired to pay the premium on the policy he was about to take out by 
examinations of applicants for life insurance in the company, the usu- 
al price for each examination being three dollars. To effect these ob- 
jects the defendant Grosvenor and Dr. Buckner, on the same day, 
November 15th, 1866, entered into a written agreement, Grosvenor 
attaching his seal to his signature, and not assuming to execute the 
contract as agent of the company, whereby it was witnessed that “ M. 
Grosvenor, manager of the Adina Life Insurance Company on the 
one part, and James H. Buckner, M. D., on the other,” had agreed as 
follows: ‘Said Buckner is to be appointed, and is hereby appoint- 
ed, medical examiner for life insurance, with the usual fee paid exam- 
iners ; said Buckner agrees to examine such applicants as are asked 
for, and the fees are to be applied toward the payment of two notes 
of this date given by him to Aitna Insurance Company in payment 
of cash part of premium on his policy, which notes said Grosvenor 
agrees to take out in such examinations as soon as convenient, if said 
Dr. Buckner lives and is able to examine and does examine our appli- 
cants whenever called upon, and his examinations prove satisfactory 
to the president and directors of said company. This agreement, it 
is understood, will be continued in future years to the amount of the 
annual premium on his present policy, so long as his examinations 
are satisfactory, as above stated, and the said Buckner agrees in the 
same way to continue his examinations when called upon.” 

Buckner proved to be a competent medical examiner, and all his 
examinations of applicants were satisfactory to the company. Grosve- 
nor received a percentage upon premiums paid and upon all subse- 
quent payments to continue policies in force. Buckner’s policy re- 
quired him by its terms to pay his annual premiums in cash to the 
company, and all his premium notes were made payable to it in cash, 
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so that for their collection Grosvenor received from the company his 
contract rates of percentage. But all the premium notes Buckner 
paid were liquidated by handing his accounts for medical examina- 
tions to Grosvenor, who took them as cash, and the company settled 
with him and allowed him for the same with his percentage thereon 
as cash. 

The policy stipulated that “in case the said assured shall not pay 
the said annual premiums on or before the several days hereinbefore 
mentioned for the payment thereof,” (i. e., $378.50 on or before No- 
vember 1st in each year for fifteen years,) then, and in every such 
case, the said company shall not be liable to the payment of the sum 
insured, or any part thereof, and this policy shall cease and deter- 
mine, except that in case of non-payment of premium on this policy 
after two (2) premiums have been paid, it is agreed that it shall be 
good for the number of entire hundred dollars in two fifteenths of the 
amount insured; after three (3) years’ payments, for the number of 
entire hundred dollars in the three fifteenths of the amount insured, 
and soon. The plaintiff paid the premiums on his policy to Grosve- 
nor in medical examinations up to May Ist, 1869, a period of two 
years and six months, and continued competent, ready and willing to 
do so, had applicants been furnished him for examination, until the 
time of bringing this suit, June 16th, 1870, and ever since, except for 
a period of nine months or a year, beginning in October, 1872, when 
he went to and spent some time in Europe. 

The policy lapsed on account of non-payment of the premium, on 
November Ist, 1869. Before that date Grosvenor sold out his agency 
to Dr. Sherwood and one Smith, with whom he used his influence to 
have Dr. Buckner continued as medical examiner to the extent con- 
templated in the written agreement, but they declined to do so and 
employed Dr. Stevens as such medical examiner, whose appointment 
was ratified by the insurance company, and who made all the examin- 
ations, except such as he chose occasionally to send to other physi- 
cians, the plaintiff included. 

The plaintiff claims that the contract sued on is the individual con- 
tract of the defendant Grosvenor, and not the agreement of the in- 
surance company made by him as its agent on its behalf; and in 
this we think the plaintiff’s position is correct. We also agree with 
the plaintiff that the defendant has broken his contract with the plain- 
tiff. The plaintiff next claims, that this is a contract with the de- 
fendant to pay the plaintiff $5,000 in fifteen years, or to his represent- 
atives at his death, in case he should die before the expiration of that 
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time; and that the measure of the plaintiff’s damages is the cash 
value of the $5,000 so payable at this, the time of the trial; and that 
the price of the services, had they been performed, is not to be de- 
ducted from such amount, because they would have required no ma- 
terial labor or loss of time on the part of the plaintiff. 

We do not think the claim made by the plaintiff is the fair construc- 
tion to be given his contract with the defendant. Plaintiff's contract 
for $5,000, to be paid in fifteen years, provided he, the plaintiff, paid 
the annual premiums as stipulated, was with the insurance company, 
not with the defendant. The defendant merely agreed that he would 
furnish him, for medical examination, enough applicants for insurance 
in the company as would, at three dollars each, enable him, the plain- 
tiff, to pay to the company such annual premiums; and this is the 
contract which the defendant has broken. In this view of the case, it 
was the duty of the plaintiff, when the first unpaid premium became 
due, November Ist, 1869, as he then knew that applicants for insur- 
ance had not been sent him for examination sufficient to pay the same, 
to have requested the defendant to pay it, and in default to have paid 
such premium to the company in money himself and then have sued 
the defendant for its recovery, with interest, and so of each payment 
of premium during the period of time the policy had to run. Not 
having done so, it is his own fault that the policy has been permitted 
to lapse, and he is only entitled to recover from the defendant, Gros- 
venor, the amount of the premium due from him to the company on 
November Ist, 1869, when he suffered the policy to lapse because of 
the defendant’s breach of the collateral agreement with him, and in- 
terest due on the same up to the present time. A judgment will be 
rendered for the plaintiff accordingly. 


O’Connor and Tixpen, JJ., concur. 
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ASSIGNMENT OF POLICY. 


Circuit Court of the City of Baltimore, Md. 


NATIONAL LIFE INSURANCE COMPANY, U. 8. A. Plaintiff, 
vs. 


ROSALIE C. BARRY ann HORATIO L. WHITRIDGE, assianzzs or Ws. 
H. Brune, Defendant.* 


Held, that by the provisions of the 2nd section of the 45th article of the Code of 
the State of Maryland, a wife has a right to assign a policy of insurance on the 
life of her husband, provided that it is done with his concurrence. 


Held, that the assignment of a policy obtained by fraud and deception is null and 
void. 


Pinceney, J. 


The case rose upon a bill of interpleader, filed by the National Life 
Insurance Company, of the United States of America, against the 
defendants, Rosalie C. Barry and Horatio L. Whitridge, assignees 
of William H. Brune. The complainant paid into court the sum of 
$5,000, which is admitted to be due on a policy of insurance on 
the life of John S. Barry, deceased, and on the 18th of March, 13',3, 
a decree was passed by consent, that the parties interplead and ayer -t 
respective claims to the fund, and that the complaint be dismissed, ¢’c. 
The case now comes on to be heard on the answers of the defen ,f.t, 
and the testimony taken in a case in New York, which, by agre“ ‘a snt 
filed in the cause, it is agreed shall be read as if taken in this ose. 

The National Life Insurance Company, on the 28th of August, 
1868, by its policy of that date, in consideration of a premium of 
$112 then paid by Mrs. Rosalie C. Barry, the wife of John S. Barry, 
and of the annual payment of a like amount “ during the continuance 
of this policy,” assured the life of the husband. After this general 
description of its undertaking, the company “promise and a ‘ree io 
pay the amount of the said insurance at their branch offic in ‘ne 
city of Philadelphia ” to the assured, “if living, for her sole sse; if 
not living, to her executors, administrators or assigns,” in si g days 
after due notice and proof of Mr. Barry’s death, etc. 


* Decision rendered January 14th, 1874. From the Baltimore Underwriter. 
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Some time in the month of August, 1871, Mrs. Barry, who was 

then residing with her husband in New York, signed a blank printed 
assignment, which, by the direction of Mr. Barry, Mr. Middledith, the 
confidential clerk or partner of Mr. Barry, filled up—an assignment of 
this and other policies of insurance on Mr. Barry’s life, amounting 
altogether to the sum of $40,000, to Mr. William H. Brune, by whom 
it was assigned with other property and assets to the defendant, 
Whitridge, for the benefit of the creditors of said Brune, Mr. Middle- 
dith signing his name to the paper as witness. Mr. Barry transmitted 
the assignment by mail to Mr. Brune in Baltimore. The policies 
were not delivered to Mr. Brune until January, 1872, when Mr. Middle- 
dith gave them to him, and the assignment has been lost. John S. 
Barry died in New York on the 9th of March, 1872. The relation in 
which Mr. Barry stood to Mr. Brune prior to the signing of this 
paper by Mrs. Barry, so far as concerns this controversy, appears to 
have been that Mr. Brune, under his firm-name of F. W. Brune & 
Sons, had lent to Mr. Barry, or to the firm of John S. Barry & Co. 
in January, 1871, three promissory notes, amounting to nearly $15,000, 
and in May following he lent nine promissory notes, amounting to 
the sum of $50,000, upon certain terms and conditions, expressed in 
paper writing, in evidence which was as follows: “ Received from F. 
W. Brune & Sons,” (then a list of the notes,) “ being a loan for our 
accommodation and benefit, solely, for which we promise to keep and 
hold them harmless under all circumstances ; and we will transfer 
to the said F. W. Brune & Sons as soon as possible, in due and legal 
form, as collateral security for repayment of the above loan, sundry 
properties and indebtedness to us, as agreed upon, valued at $55,000, 
and policies of insurance on the life of one Joha S. Barry, amounting 
to $50,000, and out of the proceeds of said loan of $50,000 notes we 
hereby promise to pay to F’. W. Brune & Sons fifteen thousand ($15,000) 
cash, being amount of three notes of F. W. Brune & Sons, due 17th, 
22nd and 27th instant, payable at Bank of Commerce in New York, 
and indorsed by us, which notes for $15,000 were also loaned us for 
our account and benefit,” dated Baltimore, 15th May, 1871, and signed 
John S. Barry & Co., witness Gustav Toel ; and on the 21st day of 
July, 1871, Mr. Brune lent John S. Barry & Co. three promissory 
notes of the firm of F. W. Brune & Sons, amounting to the sum of 
$15,000, and received from Mr. Barry the following paper writing, 
dated in New York, on the 21st of July, 1871: 

“ Received from Wm. H. Brune for our accommodation and bene- 
fit solely, the following notes of F. W. Brune & Sons, (naming them, ) 
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amounting in all to about fifteen thousand dollars, being in addition 
to fifty thousand dollars of same paper loaned us May 15th, and fif- 
teen thousand dollars cash paid for notes due 17th, 22nd and 27th of 
May, previously loaned us, and we do hereby agree to protect this 
debt of eighty thousand dollars by the assignment of all our available 
securities, and by the profits arising from our business, and under any 
and all circumstances to hold strictly sacred.” 

Mr. Whitridge, claiming under the assignment to Brune, contends 
that it is a valid assignment of all Mr. Barry’s interests in the policies 
mentioned in the assignment, and entitles him to the fund in court. 
On the other hand, Mrs. Barry maintains that the assignment is void, 

The first question that naturally arises is, shall this case be de- 
cided under the law of the State of New York, or under that of 
our own State? and I think clearly upon the authority of Smith 
vs. McAtee, 27 Maryland Rep., 420, the law of this State must gov- 
ern the subject. Indeed, this point seemed to be conceded at the 
hearing. 

Second, I find much less difficulty in coming to a conclusion’ on 
those points which depend on a construction of the provisions of the 
Code respecting the property of married women since the decision of 
the case of Hall and Hume vs. Eccleston, 27 Md., 570, published 
since the hearing, which is the first authoritative construction of the 
2nd section of the 45th article of the Code. 

The Court of Appeals have construed this provision as a recogni- 
tion by the legislature of the separate estate of the wife as to all 
property acquired in the modes designated in the Code, which before 
the adoption of that provision of the Code was the mere creature of 
a court of equity, with this exception, that the right and power of 
disposition other than by way of devise, was required to be exercised 
with the concurrence of the husband; and the court says that “the 
reason for requiring the concurrence of the husband is obvious. In 
the first place it is supposed to operate as a check upon what might 
be an imprudent disposition or incumbrance of her property by the 
wife, and in the second place, as the husband is interested not only 
in the present enjoyment of the property, but in the estate that may 
devolve on him in the event of the death of the wife intestate, it was 
deemed proper and right that the wife should not be allowed to di- 
vest herself of her estate without the husband’s consent. But it does 
not follow from this restriction upon the power of disposition that 
the husband and wife may not contract in a manner to charge or in- 
cumber the estate ; nor is it to be assumed for a moment that the 
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legislature ever intended to divest the courts of their well-defined 
and long-established equity power and jurisdiction to enforce such 
contracts. While the statute provides the manner in which the prop- 
erty ofa married woman may be conveyed, there is nothing indicating 
in the slightest degree an intention on the part of the legislature to 
restrict her power to charge or incumber it, provided it be done with 
the concurrence of the husband. It is not disputed that the separate 
estate of the wife may be incumbered by mortgage, executed by the 
wife jointly with the husband, even as security for the husband’s 
debts. We suppose it to be equally clear that a contract founded 
upon proper consideration, by which the husband and wife bind them- 
selves to execute a mortgage of the separate estate of the wife, will 
be enforced by a court of equity, and such estate held liable for the 
debt intended to be secured, (Stead vs. Nelson, 2 Bear., 245;) and itis 
quite as free from doubt that the separate estate held by the wife is 
liable in equity for all the debts, incumbrances or other engagement 
which she, together with her husband, may by express terms or clear im- 
plication charge thereon. Having full power of disposition of the es- 
tate, the wife, jointly with her husband, may incumber and charge 
it to any extent she may think proper. (2 Story’s Eq. Jur., section 
1399-13992.) Indeed, without such power, the estate would not 
subserve the purposes for which it was designed. One of the great 
objects of the estate is to enable the wife to maintain a separate 
credit, and to be independent of the misfortunes and improvidence of 
the husband. Without power to charge or incumber the estate, no 
credit could be maintained on the faith of it, and every occasion to 
raise money by the wife would likely involve the necessity of either 
selling it absolutely, or conveying it by a formal mortgage. This 
was never the design of the legislature. 

The debts charged upon the estate constitute, as between the par- 
ties, equitable mortgages. In the view of a court of equity the mere 
formality of the charge or incumbrance is quite unimportant, pro- 
vided the intention of the parties is sufficiently manifest. In the case 
of Tiernan vs. Poor, 1 Gill and John., 216, the court, in speaking of 
the instrument set up in that case to charge the separate estate of a 
married woman, said: “According to our views these averments 
make out a clear case for equitable interposition. In point of form 
it may not have been strictly correct to treat the instrument of writ- 
ing in controversy as a legal mortgage, as it seems to have been done 
in the original bill. As such it may not be clothed with the neces- 
sary legal attributes. If it be not thus clothed, it is, at all, events, 
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clearly a contract, which equity will treat as a mortgage, and as be- 
tween these parties, so far as concerns the suit, liable to all the inci- 
dents of a strictly legal mortgage, as much so as if all the formalities 
of acknowledgment, privy examination and registration had been 
pursued, See also Brundige vs. Poor, 2 Gill and John., 1.” Viewed 
by the light of this luminous exposition of the obscure enactment of 
the Code, the objection taken to the instrument of writing in contro- 
versy in this case, because the husband did not unite in it, cannot be 
sustained. 

That Mrs. Barry had the right under the Code to assign the policy 
of insurance on her husband’s life, provided it was done with his con- 
currence, would seem to be clear, and, although the husband did not 
join in the assignment, yet his agency in making the assignment 
would estop him from questioning it. Leitch vs. Wells, 48 New York, 
607 ; Edgerton vs. Thomas, 5 Selden, 40. A policy of insurance is 
but a chose in action, and is, like any other chose in action, assignable 
by the person in whose favor it was made. New York Life Ins. Co. vs. 
Flack, 354; Harrison vs. McConkey, 1 Md., 34 ch.; Emerick vs. Coak- 
ley, 35 Md., 191, Unless an assignment be prohibited by the terms 
of the policy, which is not the case with this policy, which contains a 
provision that if the policy be assigned or held as security, a written 
notice shall be given to the company within thirty days thereafter, 
and due proof of interest produced with a proof of death. 

Third. Then it is objected that the assignment not being produced, 
there is not sufficient evidence of its loss or its execution; but I think 
this objection clearly untenable. Its loss is proved by Mr. Brune, 
and its execution by Mrs. Barry and Mr. Middledith. 

Fourth. Then it is objected that the assignment being, at the time 
Mrs. Barry signed it, a blank printed form of assignment without 
names, date, attesting witness or written recitals of any kind, with no 
authority from her to anybody to fill up the blanks or to deliver the 
paper to anybody as an operative instrument, or to deliver the policies 
(which in point of fact were not delivered until long afterward) is 
not a valid assignment and will not be enforced, and the case of Drury 
vs. Foster, 2 Wallace, Supreme Court Rep., 24, which was a deed of 
mortgage of real estate; Byers vs. McLanahan, 6 Gill & Johns., 250, 
where a seal and signature were attached to a blank piece of paper 
for the purpose of having a bond written on it, and the court held 
that it would not bind the party as an obligor in such bond without 
subsequent adoption; and Hibblewhite vs. McMerine, 6 Mns. & Wels- 
by, 200, where a conveyance being required by statute to be by deed, 
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a deed with the name of the vendee in blank at the time it was sealed 
and delivered was declared to be void—were cited and relied on as 
conclusive authorities for the objection. But I think the numerous 
authorities cited on the other side show that the weight of authority, 
as well as of reason, is in favor of the validity of an assignment of 
personal property when the paper is signed and delivered in blank, 
either upon an implied or express parol authority, from the party 
signing it to fill up the blank to the person to whom it is delivered, 
and it is afterward filled up by the holder. See eases cited : White 
vs. Vermont Mass. Co., 21 Howard, 575 ; Van Duzen vs. Howe, 21 
New York, 534; McNeil vs. Tenth Ward National Bank, 46 New 
York, 329 ; Leitch vs. Wells, 48 New York ; Edgerton vs. Thomas, 5 
Selden, 40; Davison vs. Cole, 16 Whason, 54; Kent vs. Somerville, 7 
Gill & Johns., 265 ; Chesley vs. Taylor, 3 Gill, 257; Shriver vs. Law- 
borne, 12 Md., 174. 

Fifth. But the last objection is one which I consider fatal to the 
claim of the trustee of Brune. It is because the assignment was not 
the free and voluntary act of Mrs. Barry, but was obtained from her 
by fraud and deception. That the signature of Mrs. Barry to the 
printed blank filled up by Mr. Middledith by the direction of Mr. 
Barry, as an assignment of Mrs. Barry’s interest in the policies of 
insurance therein mentioned, was obtained by fraud and deception 
on the part of the husband, is a conclusion to which I think no can- 
did mind can fail to arrive at from an attentive perusal of the clear 
and convincing evidence of Mrs. Barry, given in the cause against 
the Equitable Insurance Society in New York, and by agreement 
read as testimony in the case at bar. That there was no considera- 
tion money to Mrs. Barry is an undisputed fact; and that Mr. Whit- 
ridge, as assignee of Brune, is not a purchaser for a valuable consid- 
eration is clear upon the authority of Ratcliffe vs. Sangston, 18 Md., 
391, and Central Bank of Frederick vs. Copeland and wife, 18 Md., 
317; and the fact that Mr. Brune personally took no part in procuring 
the signature of Mrs. Barry does not strengthen his right to set it up 
as a valid assignment, nor does it impair her right to avoid it. The 
assignment was procured by the husband acting in his interest and 
for his benefit, and as his acceptance of the assignment implies an 
adoption of his agency he can have no right to enforce it free from 
the infirmities originating in the use of fraud and imposition to ob- 
tain the assignment. Central Bank of Frederick vs. Copeland and 
wife, 18 Md.,310; Davis vs. Calvert, 5 Gill & Johns., 259; Hagenia vs. 
Basely, 14 Vesey, 273; Bridgeman vs. Green, Wilmer 64. He was not 
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such a holder for value as could protect him from this defense, because 
he parted with his notes not upon the faith of the assignment, but upon 
the faith of the promise of Mr. Barry that he would procure it. That 
Mr. Brune renewed a portion of the notes does not make him a 
holder for value, because the subsequent renewals were made without 
the knowledge and consent of Mrs. Barry, who cannot be regarded as 
surety for the payment of the original notes. Indeed, any indulgence 
granted to the principal debtor could operate as a discharge of the 
surety. Clagett vs. Salmon, 5 Gill and Johns., 354, and Yates vs. 
Donaldson, 397. 


Iam of opinion, therefore, that Mrs. Barry is entitled to the fund 
in court. 
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